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ZAN 24 AEAAND) 5), AFEe] FE9, FEd bl W ARE ow A%
Aol AL ekl 2 Fx)26) FAA V5 WE] WS et
ool FFese) 7FrE AR GV Ee L A2012-25) % o
dEAe 79 Ad o= w8 dvkeA AR Ve wEel AL 5 ol v &
71k FR)E BoHe b ddFoR A8 wue drkeA Jhe

ofr
L
=

O|=2 2&7|ZE (http://isb.ussc.gov/Manual_HTML/2b5_3.htm)
§2B5.3. Criminal Infringement of Copyright or Trademark

- dE°| A0iZiX| Z|&: The infringement amount is the retail value of the
infringed item, multiplied by the number of infringing items

- YE ZsEo| Xl Xo|7t giLt &siFEo| FES| CIXE =Hel 89
The infringing item (l) is, or appears to a reasonably informed purchaser
to be, identical or substantially equivalent to the infringed item; or (ll) is a
digital or electronic reproduction of the infringed item.

o Z|ZEol JtHo| ME 7129l 75% O|AQl ZS The retail price of the
infringing item is not less than 75% of the retail price of the infringed
item.

o ZlllES| AOf7IHES MAHSII| 0242 A The retail value of the infringing

24) M2z (FE~

AMZ Mz S92 MEH) O TAZEMY, HM37=HM1E 2 H4ase| s{7IE EHX| o}
LStHLE Al E

SHX| ofLfst MZE- 7SS AtE, THZT|ISAEO e ME, M5Zxo of

—

0

2 5712 WAl oflstn ALIISAES ME IS AR, 0[] SZIUIILL ATE AE, A
EHIIZ T ALIISAED RASPI SIZSIAL HMES AR, O AIMS 2T BojsiiLt
Hojg SHoR SE AR U TOIE LME AR, AZSIMH, Hex, M7ZA4Y ws
AUIISAZO| B HE, M2AZA1ES WSt I IIZE AR, O FES 21
OfSt7iLt BojE SHOR S A U WDOIS AME AR Ok 2 50| TR Wt
Skt

1. Al

HH 12 HH -
[
17 >

IS
Ho 1> 02 J

: & o
3. M152| =& #sto] AlRIE AL(ER)0 O|2X Bt 22 A, 77| EE= 54 o[ge &

@ mM1ggel Ao M=, 7ts, /X, Hx, 5, EHofsiru HojE 2ME MESQ Aof7t
z4o| 24 O|&t 5HY O|stof AtEtst= WIS B ah(fHFt)SICH

25) HM93=(HZA) O ~ @ M=t
® HM1& Y H2&e| HR M= Iis-sg-=2|st AE
7 20oi7tzde| 284 O| A 5Hi Ofsto| s = g

26) St=EXZHAHLAAS|(F B A7), Zolst MZEH ZsHol cHst
(2014) 45T “UR0|M FEsH= diet Z0| Aof7tAe| JHHO|
27t UCts TS 20i7tAo] chst JHE0| HlmA HEbstn
= 80j2t= HoM H[EES JtstX| 22 5 gict”
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item is difficult or impossible to determine without unduly complicating or
prolonging the sentencing proceeding.

o HE 20i7izo| mal MHA o HESt HS The retail value of the
infringed item provides a more accurate assessment of the pecuniary harm
to the copyright or trademark owner than does the retail value of the
infringing item.

o MedA  HijZE XEZ2el A The offense involves the display,
performance, publication, reproduction, or distribution of a work being
prepared for commercial distribution. In a case involving such an offense,
the "retail value of the infringed item" is the value of that item upon its
initial commercial distribution.

(B) &aliZ2l aofZtxl - 2 (A)oll sHESHA| RAHL S Yaiol FHh SEEA AR
49 (™88 Yol= %) Use of Retail Value of Infringing Item.—The
infringement amount is the retail value of the infringing item, multiplied by the
number of infringing items, in any case not covered by subdivision (A) of this
Application Note, including a case involving the unlawful recording of a
musical performance in violation of 18 U.S.C. § 2319A.

(C) «OiZix[= EF L= EHSHFE0| AIF0M Eolizl= £007t [HA2 EelVtot of
L2t =712 =] Retail Value Defined.—For purposes of this Application Note,
the "retail value" of an infringed item or an infringing item is the retail price of
that item in the market in which it is sold.

(D) ZlsiZFo| cret B¢ - it ZX0| et ?[= H|b|2 H|o|=Zet FEO0| X
StAl deotel 9= HEUE Eofsh 242 (RIZ HO|Zo| & * E AO4UR]) +
(Rl sH=tHo| =gk * 2| E AO0fJIX|) Determination of Infringement Amount
in Cases Involving a Variety of Infringing Iltems.—In a case involving a variety
of infringing items, the infringement amount is the sum of all calculations
made for those items under subdivisions (A) and (B) of this Application Note.
For example, if the defendant sold both counterfeit videotapes that are
identical in quality to the infringed videotapes and obviously inferior counterfeit
handbags, the infringement amount, for purposes of subsection (b)(1), is the
sum of the infringement amount calculated with respect to the counterfeit
videotapes under subdivision (A)(i) (i.e., the quantity of the infringing
videotapes multiplied by the retail value of the infringed videotapes) and the
infringement amount calculated with respect to the counterfeit handbags under
subdivision (B) (i.e., the quantity of the infringing handbags multiplied by the
retail value of the infringing handbags).

(E) HaliZel & - HAol MM HEHE2|Ael =4 Indeterminate Number of
Infringing Items.—In a case in which the court cannot determine the number of
infringing items, the court need only make a reasonable estimate of the
infringement amount using any relevant information, including financial records.
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HEV-241 2-2TEQl BYSHIE SSFRY HUAMAAE AY AsHHR HlD
20124 20134
ag | 2210 BYUSKIZEZ2 | osjol SHEKSR | 2240 SYUSHEER |22l SYSKSE
T | st sHRTiE AR | I3t BUXNE AN | QB BEXTIE AR | ol & SIS Al
ez a2 Zolle 2olite
oot 513,702,677.333¢ 70.276,683,794% |  498,027.999522¥ | 111,755517,161¥
= 88.0% 12.0% 81.7% 18.3%
o354 604,009,800,245% 53522.470,123% | 710,697.636,395H 62287 248,214
S 91.9% 8.1% 91.9% 8.1%
" 147.122.375.923 ¢ 12.240667.923% | 163.431,020,025Y 12,613,010,630
°° 92.3% 7.7% 92.8% 7.2%
o 187.865279.2869 | 1098898937479 | 233.108,610,538 88,138,619,164%
=v 63.1% 36.9% 72.6% 27.4%
el 366,985,005,194% | 1529352812278 |  351,290,756,744% |  167,307,078,038¥
70.6% 29.4% 67.7% 32.3%
i 1819,685,197.981 9 | 398,864,996,814% | 1956556,023 2249 |  442,101,473,207H
= 82.0% 18.0% 81.6% 18.4%
WE9 ety Fakg AWEel el A Ao A9 T Fa ysad A W
We AN Qv olF Fud 5+ 9L solth
B Armstead AF71(U.S. v. Armstead, 524 F.3d 422 (4th Cir. 2008))
» 992} David Armstead: 20034 6€ 11 /fE% oF ¥ <3te] EH DVD 100

A gk F

NE Hufabelazs0) 2004d 1€ 13 200715 vfshaieh3t)

SCRE

Apale] 4 DVDE 13k 5002, 24 1,000 Zeje]m i felonyo] )33}
o] FHL AE FkA 7} ol HFES X E 722 T A).

29) X|MAYAA X 7|4 X|El(Prosecuting Intellectual Property Crimes), 2013 &7[%(2013
Guideline Manual) &

30) The 100 bootleg DVDs included 25 copies of "2 Fast 2 Furious"; 25 copies of "The
Matrix Reloaded"; 25 copies of "Finding Nemo"; 15 copies of "The ltalian Job"; and 10
copies of "Wrong Turn." Again on January 13, 2004

31) The 200 bootleg DVDs included 75 copies of "Lord of the Rings: The Return of the
King"; 75 copies of "Paycheck"; 25 copies of "Bad Santa"; 15 copies of "My Baby’s
Daddy"; and 10 copies of "Gang of Roses."
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Zrzo] dis] A9 1870Y, 55} F(special assessment) 200], EH 2vF &
HE Aot AduFarid el 299l F§|zKthe Recording Industry
Association of America ("RIAA") and Lionsgate Entertainment, Inc. ("Lionsgate"))
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(o] - )
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A 98] #HS 79 132 82
(2 (118) (174) (118)
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54 s 85 84 48
(3 (103) (95) (64)

<A AFH, = AR el GRS dvid 2k, AR S F AllE (2012, 2.) 49>
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2006 |2007 | 2008 |2009 |2010 |2011 (2012 | 2013 | Total
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Online 13 32 10 1 1 0 2 1 60
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0 %9
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S AE (), 2000)30) AR Sluke] AE Ao FUjE E8E o8 AER
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B el gR Folehs A A AN ABAAT), 2014), WEEAF 74
AR o SR sldde] A ojop Frhs X\ K044, 2016)37) Fol tEA ol
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XM27&h: ™M26&ol|l Cfstod, 2t YHAl=2 CHE2 A SICt (Further to paragraph 26, each Party
shall provide:)

S, Ai=o| Het A= =2 o Fol 7|z Yol cisto Atelo|Lt HE[Xe| SA& 0l
49i0] 2AHCZE HMA ZX|E JHAIE == RUCL (that its aiuthorities may initiate legal action
ex officio with respect to the offences described in this Chapter, without need for a
formal complaint by a private party or right holder)

35) Ef|A, MEHANO| CHE WA 250l eI} JiMEer SRHUAEMAT HAREN
09-05, 2009
36) SIS (FHATIIE: MSOED J|SIHME, MloiTel: HAE), MEA A

o YAtHlof 2+5h H|WHA i+, 2009
37) sAE refubE, EAbelel  MARAY  sFebol  Ehisch 20150 11, 25
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26. Each Party shall provide for criminal procedures and penalties to be applied at least in cases
of willful trademark counterfeiting or copyright or related rights piracy on a commercial sc
ale. Willful copyright or related rights piracy on a commercial scale includes:

(a) significant willful copyright or related rights infringements that have no
direct or indirect motivation of financial gain; and

(b) willful infringements for purposes of commercial advantage or private
financial gain

27. Further to paragraph 26, each Party shall provide:

(f) that its authorities may initiate legal action ex officio with respect to the
offenses described in this Chapter, without the need for a formal complaint
by a private party or right holder.
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26. Each Party shall provide for criminal procedures and penalties to be applied at least in cases
of willful trademark counterfeiting or copyright or related rights piracy on a commercial sc
ale. Willful copyright or related rights piracy on a commercial scale includes:

(a) significant willful copyright or related rights infringements that have no
direct or indirect motivation of financial gain; and

(b) willful infringements for purposes of commercial advantage or private
financial gain

27. Further to paragraph 26, each Party shall provide:

(f) that its authorities may initiate legal action ex officio with respect to the
offenses described in this Chapter, without the need for a formal complaint
by a private party or right holder.
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17 U.S. Code § 506 - Criminal offenses
(a) Criminal Infringement.—

(1) In general.— Any person who willfully infringes a copyright shall be
punished as provided under section 2319 of title 18, if the infringement was
committed —

(A) for purposes of commercial advantage or private financial gain;

(B) by the reproduction or distribution, including by electronic means, during
any 180 - day period, of 1 or more copies or phonorecords of 1 or more
copyrighted works, which have a total retail value of more than $1,000; or

(C) by the distribution of a work being prepared for commercial distribution,
by making it available on a computer network accessible to members of
the public, if such person knew or should have known that the work

was intended for commercial distribution.

18 U.S. Code § 2319 - Criminal infringement of a copyright
(a) Any person who violates section 506 (a) (relating to criminal offenses) of title 17
shall be punished as provided in subsections (b), (c), and (d) and such penalties
shall be in addition to any other provisions of title 17 or any other law.
(b) Any person who commits an offense under section 506 (a)(1)(A) of title 17—
(1) shall be imprisoned not more than 5 years, or fined in the amount set forth

in this title, or both, if the offense consists of the reproduction or distribution,
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(2)

(3)

including by electronic means, during any 180-day period, of at least 10
coples or phonorecords, of 1 or more copyrighted works, which have a total
retail value of more than $2,500;

shall be imprisoned not more than 10 years, or fined in the amount set forth
in this title, or both, if the offense is a felony and is a second or subsequent
offense under subsection (a); and

shall be imprisoned not more than 1 year, or fined in the amount set forth in

this title, or both, in any other case.

(c) Any person who commits an offense under section 506 (a)(1)(B) of title 17—

(1)

(2)

(3)

shall be imprisoned not more than 3 years, or fined in the amount set forth
in this title, or both, if the offense consists of the reproduction or distribution
of 10 or more copies or phonorecords of 1 or more copyrighted works, which
have a total retail value of $2,500 or more;

shall be imprisoned not more than 6 years, or fined in the amount set forth
in this title, or both, if the offense is a felony and is a second or subsequent
offense under subsection (a); and

shall be imprisoned not more than 1 year, or fined in the amount set forth in
this title, or both, if the offense consists of the reproduction or distribution of
1 or more copies or phonorecords of 1 or more copyrighted works, which

have a total retail value of more than $1,000.
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m vk 9% 7] (http://isb.ussc.gov/Manual_HTML/2b5_3.htm)

§2B5.3. Criminal Infringement of Copyright or Trademark

2. Determination of Infringement Amount.—This note applies to the

determination of the infringement amount for purposes of subsection (b)(1).

(A) Use of Retail Value of Infringed Item.— The infringement amount is the retail
value of the infringed item, multiplied by the number of infringing items, in a case
involving any of the following:
(1)  The infringing item (I) is, or appears to a reasonably informed
purchaser to be, identical or substantially equivalent to the infringed item; or
(II) is a digital or electronic reproduction of the infringed item.
(ii) The retail price of the infringing item is not less than 75% of the retail
price of the infringed item.
(iii) The retail value of the infringing item is difficult or impossible to
determine without unduly complicating or prolonging the sentencing
proceeding.
(iv) The offense involves the illegal interception of a satellite cable
transmission in violation of 18 U.S.C. § 2511. (In a case involving such an
offense, the "retail value of the infringed item” is the price the user of the
transmission would have paid to lawfully receive that transmission, and the
"infringed item” 1s the satellite transmission rather than the intercepting
device.)
(v) The retail value of the infringed item provides a more accurate
assessment of the pecuniary harm to the copyright or trademark owner than

does the retail value of the infringing item.
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(vi) The offense involves the display, performance, publication, reproduction,
or distribution of a work being prepared for commercial distribution. In a
case involving such an offense, the "retail value of the infringed item” is the
value of that item upon its initial commercial distribution.

(vi)) A case under 18 U.S.C. § 2318 or § 2320 that involves a counterfeit
label, patch, sticker, wrapper, badge, emblem, medallion, charm, box,
container, can, case, hangtag, documentation, or packaging of any type or
nature (I) that has not been affixed to, or does not enclose or accompany a
good or service; and (II) which, had it been so used, would appear to a
reasonably informed purchaser to be affixed to, enclosing or accompanying
an identifiable, genuine good or service. In such a case, the "infringed item”
is the identifiable, genuine good or service.

(viii) A case under 17 US.C. §§ 1201 and 1204 in which the defendant
used a circumvention device. In such an offense, the "retail value of the
infringed item” is the price the user would have paid to access lawfully the

copyrighted work, and the "infringed item” i1s the accessed work.

(B) Use of Retail Value of Infringing Item.— The infringement amount is the retail
value of the infringing item, multiplied by the number of infringing items, in any
case not covered by subdivision (A) of this Application Note, including a case
involving the unlawful recording of a musical performance in violation of 18 U.S.C.

§ 2319A.
(C) Retail Value Defined. —For purposes of this Application Note, the "retail value”
of an infringed item or an infringing item is the retail price of that item in the

market in which it is sold.

(D)  Determination of Infringement Amount in Cases Involving a Variety of
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Infringing Items.—In a case involving a variety of infringing items, the
infringement amount is the sum of all calculations made for those items under
subdivisions (A) and (B) of this Application Note. For example, if the defendant
sold both counterfeit videotapes that are identical in quality to the infringed
videotapes and obviously inferior counterfeit handbags, the infringement amount, for
purposes of subsection (b)(1), is the sum of the infringement amount calculated
with respect to the counterfeit videotapes under subdivision (A)(i) (i.e., the quantity
of the infringing videotapes multiplied by the retail value of the infringed
videotapes) and the infringement amount calculated with respect to the counterfeit
handbags under subdivision (B) (i.e., the quantity of the infringing handbags

multiplied by the retail value of the infringing handbags).

(E) Indeterminate Number of Infringing Items.—In a case in which the court
cannot determine the number of infringing items, the court need only make a
reasonable estimate of the infringement amount using any relevant information,

including financial records.
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