In the case of Castells v. Spain®,
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Mr R. RYSSDAL, President,

Mr  Thor VILIHA LMSSON,

Mr R. MACDONALD,

Mr J. DE MEYER,

Mr  S.K. MARTENS,

Mrs E. PALM,

Mr R. PEKKANEN,

Mr  A.N. Loizou,

Mr  J.A. CARRILLO SALCEDO, ad hoc Judge,
and also of Mr M.-A. EISSEN, Registrar, and Mr H. PETzoOLD, Deputy Registrar,
Having deliberated in private on 29 November 1991 and 26 March 1992,
Delivers the following judgment, which was adopted on the last-mentioned date:
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4. Mr Ryssdal assumed the office of President of the Chamber (Rule 21 para. 5) and, through the
Registrar, consulted the Agent of the Government, the Delegate of the Commission and the applicant
on the organisation of the procedure (Rules 37 para. 1 and 38). Pursuant to the President’s orders and
instructions, the Registrar received the memorials of the Government and the applicant on 29 July and
29 August 1991 respectively. On 25 September the Secretary to the Commission produced various
documents at the Registrar’s request, then on 5 November submitted the Delegate’s observations.

5. In accordance with the President’s decision, the hearing took place in public in the Human
Rights Building, Strasbourg, on 27 November 1991. The Court had held a preparatory meeting
beforehand.

There appeared before the Court:

- for the Government

Mr J. BORREGO BORREGO, Head
of the Legal Department for Human Rights, Ministry of

Justice, Agent,

Mr J.M. VILLAR URIBARRI, Ministry of Justice, Counsel;
- for the Commission

Mr L. LOUCAIDES, Delegate;

- for the applicant
Mr M. CASTELLS, abogado, applicant,
Mr J.M. MONTERO, abogado,
Mr E. VILLA, abogado, Counsel,
Mr J. VERVAELE, Professor,
Mr D. KORFF, assistants.
The Court heard addresses by Mr Borrego Borrego for the Government, by Mr Loucaides for the
Commission and, for the applicant, by Mr Castells himself, by Mr Montero, by Mr Villa and by Mr
Vervaele, as well as their replies to its questions and to the question of a judge.
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" In order to assess whether evidence which it is sought to adduce is relevant, it is
necessary to establish a link between that evidence and the thema decidendi, which must first
be determined on the basis of the parties’ allegations. Except in the case of facts which are
manifest or common knowledge, the court must not intervene in this regard, otherwise it will
prejudge the merits, if only in part ... . It is preferable for the courts to avoid [such a
preliminary assessment]; it does not however in itself infringe constitutional rights provided
that the other defence rights are respected. Even though in the present case the court ought
perhaps not to have anticipated its opinion on the defence of truth when assessing the
relevance of the evidence, [that irregularity] therefore infringes the constitutional right to
use relevant evidence - particularly where as here the decision is taken at a single level of
jurisdiction - only if there has been a breach of a substantive right in issue....”
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18. On 1 April 1986 the Supreme Court ruled that the term of imprisonment had been
definitively served. Subsequently, the record of the conviction was annulled in accordance
with Article 118 of the Criminal Code. It could therefore no longer be disclosed by
investigation of the applicant’s criminal record unless the request came from judges or courts
in connection with a new criminal inquiry.
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"1. The right to honour, to a private life and to a family life and the right to control use of one’s likeness
shall be protected...."

H 20 =
1. The following rights shall be recognised and protected:

(a) the right freely to express and disseminate thoughts, ideas and opinions by word of mouth, in writing
or by any other means of reproduction;

(d) the right to receive and communicate true information by any means of dissemination. The right to
invoke the conscience clause and that of professional confidentiality shall be governed by statute.

2. The exercise of these rights may not be restricted by any prior censorship.

4. These freedoms shall be limited by respect for the rights secured in this Title, by the provisions of the
implementing Acts and in particular by the right to honour and to a private life and the right to control use
of one’s likeness and to the protection of youth and children."

H 23 x

"1. Citizens shall have the right to participate in public life directly or through their representatives freely
elected at periodically held elections by universal suffrage...."

2. Aol gE

20. The Institutional Act 8/1983 of 25 June 1983 reformed the Criminal Code. It provides
that the offences of insulting the Government shall be punishable by the following penalties:

A 161 =

"The following shall be liable to long-term prison sentences [from six years and a day to twelve years -
Article 30 of the Criminal Code]:

1. Those who seriously insult, falsely accuse or threaten ... the Government ...;
2.

A 162 =

"When the insult or threat referred to in the preceding Article is not serious, it shall be punishable by a
short- term prison sentence [from six months and a day to six years - Article 30 of the Criminal Code]."

These provisions appear in a separate chapter of the Criminal Code. The chapter in question is
based on the principle of authority (decision of the Supreme Court of 19 May 1982; see paragraph 12
above) and provides for a strengthened protection for the life, freedom and honour of the senior
officials of the State. The offence of falsely accusing the Government was not introduced until 1983.



21. Title X of Book Il of the Criminal Code defines the offences of proffering insults and making
false accusations. The latter consists of accusing a person wrongly of an offence coming within the
category of those which have to be prosecuted even without a complaint (Article 453 of the Criminal
Code). On the other hand, an insult is any expression or action which discredits a person or exposes
him to contempt, in particular by accusing him of an offence of the kind which may be prosecuted
only if a complaint is laid (Articles 457 and 458 of the Criminal Code). The practical importance of
the distinction is that the defence of truth is admissible for the offence of false accusation (Article 456)
but not for the offence of proffering insults, except where the insults are directed against civil servants
in respect of acts relating to the performance of their duties (Article 461 of the Criminal Code).

By the judgment of 31 October 1983 the Supreme Court specified that the defence of truth could
not be pleaded in connection with the offence of insulting one of the senior institutions of the State: in
the first place no official as such was concerned and, secondly, the institutions in question enjoyed
extra protection in this field under the criminal law (see paragraphs 12 and 13 above).

PROCEEDINGS BEFORE THE COMMISSION
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26. While expressing its agreement with the applicant, the Commission primarily invited
the Court to find that it lacked jurisdiction to entertain the objection.

27. On this point the Court confines itself to referring to its consistent case-law, confirmed
most recently in its B. v. France judgment of 25 March 1992 (Series A no. 232-C, p.45, paras.
35-36).



As regards the merits of the submission, it observes that Article 26 (art. 26) must be
applied "with some degree of flexibility and without excessive formalism"™; it is sufficient that
"the complaints intended to be made subsequently before the Convention organs™ should
have been raised "at least in substance and in compliance with the formal requirements and
time-limits laid down in domestic law" (see the Guzzardi v. Italy judgment of 6 November
1980, Series A no. 39, p. 26, para. 72, and the Cardot v. France judgment of 19 March 1991,
Series A no. 200, p. 18, para. 34).
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31. The Court notes finally, like the Commission, that Mr Castells cited Article 20 of the
Constitution both in his notice of the amparo appeal, filed in the Supreme Court, and in the
suplico of his application of 22 November 1983 (see paragraphs 13 and 15 above).



Subsequently, in a number of written communications to the Constitutional Court, he also
referred, in connection with the defence of truth, to his right "to receive and communicate
true information™ (see paragraph 16 above).

No doubt the reason why the appeal failed in this respect is to be found in the limits which
at the time the Constitutional Court set to its jurisdiction. In its view, the problem of the
admissibility of the defence of truth in relation to the offence of insulting the Government
raised a question of statutory interpretation rather than an issue of compliance with the
Constitution, and the application of Article 161 of the Criminal Code in the case under review
was exclusively a matter for the ordinary courts (see paragraph 17 above; and, mutatis
mutandis, the Guzzardi v. Italy judgment, cited above, Series A no. 39, p. 27, para. 72).
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Series A no. 32, p. 16, para. 30).

I1l. APPLICATION OF ARTICLE 50 (art. 50)

53. According to Article 50 (art. 50):

"If the Court finds that a decision or a measure taken by a legal authority or any other authority of a High
Contracting Party is completely or partially in conflict with the obligations arising from the ... Convention,
and if the internal law of the said Party allows only partial reparation to be made for the consequences of
this decision or measure, the decision of the Court shall, if necessary, afford just satisfaction to the injured

party."

54. The applicant sought in the first place the publication of a summary of the Court’s
judgment in the newspapers of the Basque Country, of Madrid and the rest of the State, and
the removal of any reference to his conviction in the central criminal records (Registro
Central de Penados y Rebeldes).

The Court points out that it does not have jurisdiction to make such orders (see, mutatis
mutandis, the Manifattura FL v. Italy judgment of 27 February 1992, Series A no. 230-B, p.
21, para. 22).

A. Pecuniary damage

55. Mr Castells also claimed 375,000 pesetas in respect of loss of earnings. As an accused
on bail, he had to appear fifty- two times before the court of his place of residence (San
Sebastian) and three times before the Supreme Court of Madrid (see paragraphs 8-9 above),
which resulted in a loss of time and opportunity in the exercise of his professional activity as
a lawyer.

The Court takes the view that this constraint can have caused him hardly any loss since, as
a lawyer, he frequently attended the courts in question. That he sustained pecuniary damage
is therefore not established.

B. Non-pecuniary damage

56. The applicant also claimed, without giving any figures, compensation for non-
pecuniary damage. The Court does not rule out the possibility that he may have sustained
such damage, but in the circumstances of the case the finding of a violation set out in the
present judgment constitutes in itself sufficient just satisfaction.

C. Costs and expenses

57. In respect of his costs and expenses incurred in the Spanish courts, Mr Castells
claimed 2,181,476 pesetas. The Court awards him only 1,000,000 of this amount, since some



of the sums in question related to amparo appeals unconnected with the complaints found
admissible by the Commission.

58. Finally the applicant sought 3,328,000 pesetas for his costs and expenses before the
Convention organs, together with 20,000 DM for the fees of Mr Korff and Mr Vervaele.

Like the Government, the Court considers excessive the number of lawyers representing
Mr Castells, who appeared before it with four lawyers; it should also be borne in mind that
the Commission declared inadmissible some of the complaints raised initially.

Making an assessment on an equitable basis, the Court awards Mr Castells an overall
amount of 2,000,000 pesetas.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Holds that it has jurisdiction to consider the Government’s preliminary objection, but
dismisses it;

2. Holds that there has been a violation of Article 10 (art. 10);

3. Holds that it is not necessary to consider the case also under Article 14, taken together with
Article 10 (art. 14+10);

4. Holds that, as regards the non-pecuniary damage alleged, the present judgment constitutes
sufficient just satisfaction for the purposes of Article 50 (art. 50);

5. Holds that the Kingdom of Spain is to pay to the applicant, within three months, 3,000,000
(three million) pesetas for costs and expenses;

6. Dismisses the remainder of the applicant’s claims.

Done in English and in French, and delivered at a public hearing in the Human Rights
Building, Strasbourg, on 23 April 1992.

Rolv RYSSDAL
President

Marc-André EISSEN
Registrar

In accordance with Article 51 para. 2 (art. 51-2) of the Convention and Rule 53 para. 2 of
the Rules of Court, the following separate opinions are annexed to this judgment:

(a) concurring opinion of Mr De Meyer;

(b) concurring opinion of Mr Pekkanen;

(c) concurring opinion of Mr Carillo Salcedo, ad hoc judge.
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CONCURRING OPINION OF JUDGE DE MEYER

(Translation)
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See in particular the third and sixth paragraphs of the article.

Paragraph 39 of the judgment.

Last paragraph of the article and paragraphs 39 and 45 of the judgment.

Paragraph 45 of the judgment.

I cannot therefore approve the "strengthened protection™ afforded the Government under Articles 161 and 162
of the Spanish Criminal Code (paragraph 20 of the judgment).
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CONCURRING OPINION OF JUDGE PEKKANEN
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