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fair use of a copyrighted work, including such use by
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for classroom use), scholarship, or research, is not an
infringement of copyright. In determining whether the use made
of a work in any particular case is a fair use the factors to
be considered shall include —
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(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation
to the copyrighted work as a whole; and

(4) the effect of the use upon the potential market for or value
of the copyrighted work.

The fact that a work is unpublished shall not itself bar a finding
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guidance to practitioners in the cultural industry.

demand or it replaces the used part?

ABSTRACTS

A New Definition of Fair Use

In finding fair use, the U.S. Law on fair use focuses on (1) the non-commercial purpose of the use (2) the
nature of the work used (3) the amount used and (4) whether the use supplants the demand for the work.

However, the relationship and hierarchy among the four factors is not clear and does not lend itself to any

What is more serious, each of the factors suffers from flaws. The prerequisite of a non-commercial purpose
does not agree with the precedents that recognize fair use by commercial films and music. Also, it is not clear
whether the amount used should be weighed in its proportion vis-a-vis the original work (N/original) or the
copying work (N/copy). Also, is it the extent to which the copying work replaces the original work in market

Park, Kyung Sin
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The author proposes a new theory of fair use that answers these questions and agrees with most precedents,
namely that, fair use is the use of a copyrighted work that conveys a message or an emotion different from that
of the work when the amount used is limited to the extent necessary for that transformative purpose. Configured
this way, the new definition hinging upon transformative use explains why so many commercial copying works are
recognized as fair uses while so many news and educational uses are denied. In this new definition, the amount
used is meaningful in its proportion vis-a-vis the copying work in that the more is added to the original, the more
likely the use is transformative. Of course, after the transformative use is established, the amount used should be
evaluated in its proportion visa-visa the original work to see whether it exceeds the extent necessary for the
transformative purpose. Finally, the new definition incorporates within it the fourth factor (that of the market
demand) because the transformative use by definition does not use the demand-generating message or emotion

flowing from the original work.

Keywords: fair use, transformative use, documentary, advertising, news, parody, market demand, copyright.
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1 Roberta Rosenthal Kwall, "Fame", 73 Ind. L.J. 1, 39-40 (1997)
2 Zacchini v, Scripps-Howard Broadcasting Co., 433 U.S. 564 (1977)
3 tix¥ 2006. 10. 13. 131 2004t}16280 $HA.
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HEZAE AT 2AAS A5 WYgo® olgsh= Zo] EldehA] this A7) =2)e H]Fo
B o 2Ado] JAEZAIE AU AAEE PSS 28steE AoE Aosts A dA ZAT
Ao o7 = thEA et

o 24Ee Zeto|wAdEe 3 REo|t)?
ZAAL 7 ZololwAlEe] 3 RREow BEFEHZE v FA g o|ufo] ZlolmAlES 3
el HA oz = A oA T8+ Zeto|HA A MExs 7Ho] Qo 24ES X
kel Wo ou| o Zalo]WAl L & sjele Ao 3t HE —— F <4 d —— o vE o}
(R
olgdA FH oAl Ee JES AHS  Zeto]H A (the Right to Privacy)’ 7 s}
R E m Ao B EE ﬁ&i iod‘ﬂr. 1960 d ol wjzoA] Eajo]H A é‘oH::: =934
2 3% =2 FA (William L. Prosser) 7} vt2 Zglo|HA] A& FHS tha2 Wl 7HA 2 73
1§l

(1) A& AFA 9 #FE (public disclosure of private facts)™ H|UZ & Aojsk= el
Tok WA e AFA ALEo] AAE wiAe] a2 FNEe] delrt Hes

(2) =9 BA}(false light in the public eye) & T Y AMEE FXE AU AMLS 3
F e e } of TRTFOEAN MASE stoja 5HAS AMAY =24 45 3= F 9.

39 923
A,

o &
-
=
H

A& (appropriation of name or likeness) 7l¢19 AW, ZA},
_]

4
= QA" AEZ w9 B9 glo] Abgatel 4

(4) AHBENS Q) (intrusion upon solitude or seclusion)™ 7§18 H 23t A Eo] 2 =4
o= Y Bl AUAY 2540 ® HAEY T FGEHE S ol s i
A 7= Sl

1o vl 7HA ol A AehabSloll A dRtA o ® FRE= ZefolmAl Hafo et A=
(D3 Dol dFdds & 5 Ark &=, JAFF )2 FulAledA P H= A=A HAS
ety FAsFH2) 5 Hedse] o } 7o) I MEAS & S Quf =, TFEA 9
TElolHAl = Hel, v 2 GgAAgs & BT EFEE Q4 WAE LFSE AoZA Ay

efolw Al A Zol 7k k.

e, 19606 U Zefolm AR e W2 E T, ke Felel Hel e T
A2 AosAud, o] Sojoa 7+ HEo] o
glol WAl 2 A osl= o] Bsr}r

6 Prosser, Privacy, 48 Cal.L.Rev. 383 (1960)

7 E2}= false light(Z)3} defamation(BoFE)o] AA o2 vlErla FAS17|E s}

false ligheof SI% ol Ael gef Halo s 2 e, vioAs A4

Hof ol thgt ST el FHI| ufEo i
]

o
dE 3
TAIEH7] ¢18] false llghtO] Q3 1o o 4 glth
o

8 AL identityE FUNHOE udouy] U 8o HAdste Fo] SHIETI
=r}. Identity+= identify®} o]fE& Zo] stEE FUFOEE HAFAIG ANRRIEAAE=

gAY oleke Medol T 417 olslETh olul 9lFelN xale] WE
ZAE oluIxle] AP ES 71E]#A ‘identity crisisol wpA QI gfal s



EFEAM7Y ol9h o] thekdt FE EHAAES BT Xgto|WA] Hajo XA Az xet
OJHAIE WA Aol o]f= Zejo]H A 2 A 2 + Samuel Warrendt

4 Het Zow d#A =
AFe} Louis Brandeis¥AFe] 1890W =12 Yoz HRATEY o] =Fo] Y47 A7A &+
HA o7 A= WAFEHA Y (torts) o] 52 AAL Aibe] st =S FHkels 5oz

shska QA a 1Ex] v A Wogd, AP s Ak o] FREEojoF 3
D} Warren¥ Brandeist= ©] =olA AlAl 2 A4k & |3, Azada, Akt s
E PO}X] %—%E— *Hf—é Eﬁt}ﬁ”%col oA I gtk FAsTh aea AAE 1

o] T+ Wgoln o]E T3 xo

IR, o]0 =ws FAl AR ZefolA] HafEhs AR =Hae g A7 A
o3k FHE ZejolwAle] TR I Aol 7t vk ke, = o FubRel A el =EelA A
Hel zefolwald AHelje] A edow  ‘EEpolHAE el L 7Hdde]l wiE ARl el
M AEHA e 2hal BAIskaL 3l Aotk o] Qe EEAO A2/ERl =4 BALF
(false light) &} AI3FFQ FAA olFol= ALHA devh =4 BAR= BQlo]l 3% AR
& A=A Bt E AHEM 10 AGH o] § A BRelo]l FURE BRI EA] (F, wA, o
#)E olgstol: AREY] mEolt. &, ZEAMTE JO7t 47k Zetolw Al Hal #E FollA
AR AdFgoll sidstes Ants ME2 289 FIol A7 v

Warren-Brandeis 2]
ZE A 2] Privacy Privacy?] H¢

(1) public disclosure of

private facts (A}Z ¢l AR 2] 0 At A Zelo[HA|
BORE)

(2) false light in the X orat we]e] wols]d
public eye (&f=F% HA})

(3) appropriation of name or HE|AJE]H,
likeness(7]212] g 2] X Zg e,

©g) RS, 2L
(4) intrusion upon solitude

or seclusion (A}ZE Q] AR 2] 0 Athd Zelo[HA|

Tehi5)

A9 szetolw Al ] W 918t Warren—Brandeis®] Zeto|HA] W 7F Zohal F4ah,

ol ARRIARZE 18] ARlE AojF Fofl 1 AR AR el=elA st B9 T
gt AAS 23S Ae 5 F Uthll E&, o] #HlEelA AAE EHAAE 70d FHQl
A =2 EdAAQ 1960d ol Zefol A Halo] A3FHOE st AHEHdE
. 3t 9, Warren® Brandeis®= A2 B9 43L& A7) 23 A WA GAR
A D AAEA ], Pl s, AZARE, AkIRtE FekA v =W FTdllo]

[¢]
-

9 4 Harvard Law Review 193 (1890). TEX AAZT o] =58 &3}3 Qlt}h

10 gt 2 =pilo] HILE FASHAE=A] o HA Gl X}ﬂoﬂ th3t BT SfEo] glow
false lighto] WAst= Ao =Z 3)Ad3t Qlt}. Polydoros v. Twentieth Century Fox Film
Corp., 965 P.2d 724 (Cal. 1998), aff’'g 67 Cal. App. 4th 318 (Cal. Ct. App. 1997

11 Tuck v. Priester, 19 Q. B. D. 639 (1887), Pollard v. Photographic Co., 40 Ch. Div. 345 (1888)
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ae | EIRIel Wl 2R sfEgel [ Bhlel Ul ¥E e siele]
A5e BSES @ el | A5 BES g e
e | EIRle] Sl EAE Sieglel [ Bialel el 49 e sleglel
g RHeS g Aol | A8 RHESs U e
S CERle] e 4We gRe A4 RAEE @ 5 Qb A wE CElo] ve] 41
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RAAW o WAlE AWE A7 AneAd AdsHel Gk TdAE Bem o el
At 249 delE 4EANe WEE Fosa Yk ol vse] HelAEde] dgow
welth ohdlel A WSl AAW NEAAEDE A, 24,15 P16 Aol BEA U 2FL

13 7]’3%, “CCTVS} A7, HF oS $13F CCTVR} QI EE3] WEE 715 5 ("¢ o=
Z}x12] o] & Qo= BRE Zlo] HEwlolol & siQlA R X Zglo]u|A]o|t}, Gavin Phillpson,
Transforming Breach of Confidence? Towards a Common Law Right of Privacy under the Human Rights
Act, Modern Law Review, Volume 6 Issue 5(2003. 9), P.726.°)

14 Rogers v. Grimaldi, 695 F.Supp. 112 (S.D.N.Y. 1988) (¥ Ez]
AFSHA = koLt 42 HERAE[H BItfito] "ot &)
15 Midler v. Ford Motor Co., 849 F.2d 460, 462 (9th Cir.1988)
248 2Tl W AP WASIOT BT Aol HEelx
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o] &3t SHFAIT T& EFEt] I AFES ANATIE BE VIR AMSS HEFAHAY B
TR 2EAIZI T Tt feA AHEl R 24ES HEZAEAY SAEEE AU ol
A dERHA NEA 24ded HAEZAIEEe] Restes AW, 54 S7HA XTAI7IA He o5
7F s Aol obdrt AzbATE thEHA HUtelA ZAEE QJolEE portrait right e
image right &2 WY s Fo] Bgolm da W AAZA S 5o Qlr.18

ANHYE Hc] FHORM EANA FeL FYS
Rolth, WA o714 48] ST 2 o ¥ U AW & L)
S AN AR HHAUL AR F U 4
Ao glo] Azl Fakt AARS] dHH 2|

2. GulAle= 2AFEo] gt — 7ide] ¥ A X (personal information) & 7H<!
Z el AR (private information) 2 X}o]19

QuiAAAE Aol e BYFeH 2 Ae) w A0 2] BAHo] WEHA 2L
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Ao A2 ele] gk H M (personal information)? W JlelAl AW (private
information) &= o}t HEZAE AL FLEL right of publicity A right of privacy$}
TAACE RiEE EeR Hol=dH ol AR ofYt o E Fo], BHEA1] o] B
gt Z1e 1A H (private information) A ZEfo|HA|H L] H3TE HE=t) Tglo] d=Z2 A
Ag A3l Tk ARAS ARS gF #A Alow zRAle] JEA S BHolF = 2A Q1 7] (public
symbol) 24 E2lo] A3 (trademark) & H]s=3F 98-S 5ol Q)

foi

70Qlef thdt H B (personal information)
5 M 23l 7]F (public
B3 At A X (private
. . symbol )
information)
gag, 24, S
H Ao ZpZEne SE dZ, ol & AKlo]
B3] TUSHFUE 55 | cgoja1o ousice
20 Aol A o ol mw=eE 1__—|°]'_L_——1
i el AEASE ] gne) st w2
ZASHA U= BE -

17 White v. Samsung Electronics America, Inc., 971 F.2d 1395 (9th Cir. 1992) (At A=} p]FHele]
FaoA 8 @2r4&el Wheel of Fortune?] HZR T AEQ ujL} 3o|EY BEX2tyl 1 42 4AZQ FHL
Bt & FAloll wfA| g Zlof cis] 24 HIE AFET AL, i Rche Aol o
FEs7l= st B8 AAZE B EeAlEld Heje] o ZIE7E E 4 dSols HErkE ool ¢lE.)
18 William Roos, Case Comment, NETHERLANDS: COPYRIGHT: RIGHT TO PRIVACY AND
PORTRAIT RIGHT, Ent. L.R. 1998, 9(8), N146-147; Isabel Davies, Tom Scourfield, "Europe's
Patchwork Approach to Image Rights", Managing Intellectual Property, July/August 2007

19 o] 2 thad] =FolA st 8 7IRE Zlolrh, A4l “HodlE, 2434,
Zepo|HA]l Ze|al FR Y Aol I vlag E47, AHAFAT, 20049114 (541%)



| R334 | right of privacy | right of publicity |

WA OlEkE olF ARt wEe]l U W AR uheke whgeA o] xR A
Fo Ao2A AN A% PRE okl FHQ Eelth AFE kel obgnitt A
A BE RS BE slelwa Aede] % w7 984 s d@we U o
Ui ol g vk wEe] g e AuaF vebs nheelAolth, olo] met 2R - E
AT — o] AEA 9 fUHe mEels] e gelEe 71 Eo} Ehele] oa) TuabgE s
g wodt el At

T, 24 29 9 "ol 93 HARs v AFY 34 YIRS VISR delolt 241
< 7HR14] A H (private information) 2 FH5= i &% 7] (public
symbol) ] AFSS TFAISFH = el EE 240 HE AAE S e vk duvstd JEe
NNEE AR AFE - W deEs B UE W S A AFRE] BRlE - o] ol A
SohA v T VRS Ve v jle slolth ol Y] wiiEel FrimiAlel = Zetol
HAL Fallut gedso] e Aol =

EAA

T35 -

1o
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Al o) BE 744 Bew ¢le Aol YBWE Y g o 4% ¢ otk A9 mE
A% 7EE g B@] AFEAAT Fol, FA} ZHol=A AgHTh avhE, Bde
ARFE REH] AANE A V1R @ ALGS FEHofo} At T Fof, AN Y
olpolebs BAS ww WAL wAdolebs BRI AWE Fw o8N o] AAE
249 At o714 g ol MAAe Fuehs BES ¥ 5 olvhs XA Afehs
Mool Ax ZEaty] WEoleh, T, wHeF ugAle] 57 9] FaMe) BEel #ga
o ¥/ B 2R EAY A Agstn AE A o

¥, AYsrse] 'es Adsta g G E AL Fds e AlEEe] BdEUT e BE
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ool web vlFa} Arrel Fgeli WT RAZAYAA msd Hi, F ABYNEAS
Bol B9l o, 24 W AANY AHEE FAST Atk F FEY 24D wx ¥ e
AEE WAED Ego] Bl o F, 24 U FAYel 1 Y AYEE 085y 8 o] &
g Aglw Bele g At otk Y exEddeioty] ¢ 2YAY 48
WIS oS FuAoE AWl EE E40) et £F (passing—off o] ofokut Helel A
A 2 D olBe] U FaE AP

49 AR Age FAA BE BEe gl dnhe 8
7] 9% RelA FAH e =

Rl

]
= =1 o
T2 dedor, AF e ¥4 ®AC Ud qrAlRA grpiAelde 24

3. dERANN G 244

ol xPal 08 WS MYl 247 (personality right) & 4431 o] JANEL F3
sabolu Al 5 AjQle] et AelE WEsty Urkes Sw xael AA Az} ohE

ro i

H
At s u AnkAel 91Z A (Grundgesetz: personality right) ¥ &9 {7}

T dol GuiA =7l HlsiA AiA o JAAdAS oS A B dra 26

We “mH3} el Ago] thg Aol glolob i
& AHAL YUAEL o] Bopold oy oy & BF

%
RBolZr}) elx stedvt. Konigsberg v, State Bar,366 US 36, 61 (1961).
A

fdstd S

22 A& 50, A& UEY FEE 2ulst7] S8 AE Ad=ol it d3 52 A=Y off I3
A Foll 1 Algke] o] E& o] &3AL AE AE thgt M 3y uf M FX]of T At
dZE &= A2 Wdds] s ’Fl. Hicks v. Casablanca Records, 464 F.Supp. 426 (S.D.N.Y.

1978) (o}7hA} el AEle] AW 23 A3} olrlal(Agathayo] 3t HEeAE]W Wal EB1);
Eastwood v. National Enquirer, Inc., 149 Cal.App.3d 409, 198 Cal.Rptr. 342, 347 (1984) (3 E
O|AERES Rt RES ShHA ZRIE o|AESFEL ARXE EA|o A& B¢ HEe|AER
3l EUR)

23 F. Jay Dougherty, "Foreword: the Right of Publicity -- Towards a Comparative and International

Perspecitve", 18 Loyola of Los Angeles Entertainment Law Journal 421 (1998)
24 Cardtoons L.C. v. Major League Baseball Players Association, 95 F.3d 959, at 976 (

10th Cir., 1996)

25 Marlene Dietrich case, BGH 1 ZR 49/97 (1 December 1999) (translated by
Prof. Basil Markesinis); Civ. le, Bull. Civ., 1988 I no 97 p. 66, Case Goudeau v. X,
13 April 1988, (Translated by Tony Weir); Cour d'Appel de Paris, D. 1955, 295, Case
Marlene Dietrich v. Societe France—Dimanche (Translated by Tony Weir); xxx.14223,
Case Philippe v. France Editions Publications, 13 March 1965 (Translated by Tony
Weir); Cour d'Appel de Paris, D. 1986.1.R.189, Case Berry v. Hersant (Translated by
Tony Weir).

26 Basil Markesinis, et al, “Concerns and Ideas about Our Developing Law of
Privacy (and How Knowledge of Foreign Law Might be of Help)” , a research

project undertaken by the Institute of Global Law, 28%:.
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A9 el Feglel BYHAL AHA BES @+ dE A9 2 PP 2yNe
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(AsHEe] oW el the), ZefeluAl Fah, ABLNE F3h Sol g BN &5

Sergle] el AR W o) dlsl 2V FelT AAT A A @k WA EEA
oA g Seel 2AAS FHOEA FADA A, AAA g, We] Fu} o] o
A shbe] A zA FAME @A) thal ol s 2 wolch

Abstracts

A portrait right is defined as a right not to have one's portrait to be created or
published without consent. Thus defined, the portrait right poses a serious obstacle to
the works of authorship on real individuals. Especially, when Korean courts have
begun to recognize publicity rights or the property aspect or the commercial aspect of
the portrait right (collectively, "publicity rights"), the portrait right and its elements
which are redundant to the elements of publicity rights are disturbing the predictability
of the law. The portrait right, if carefully distinguished from and defined as not
overlapping with publicity rights and privacy, does not exist in the Anglo—American
legal systems. It does exist in Germany and France but because it is always disposed
of judicially under the broader rubric of personality rights, each instance of the order
to prohibit unauthorized publication of portraits is not clear on its legal basis, which
often turns out to be that of privacy. Korean courts, only twice, recognized the "pure"
right of portrait (.e., right not to have made or published a portrait) in absence of
defamation, breach of oral or implied contract (on the scope of use), infringement of
privacy, or infringement of publicity rights. From the perspectives of legal stability
and efficiency, it is a time to think about whether we need to mainintain the portrait
right as a norm or simply a value like reputation, bodily security, mental peace, etc.

Key words:
ZAA (portrait  right), HEZAE A (publicity right), ZgFo]¥A] (privacy), ™oL
(defamation)
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Megoz u}%ow MAGEEEH HE-5 JJ%P F AS Aol NAFRETHL H3

shg Aotk AR EHe gul2 e o9} Zo] MEPoE FHEH ARz HEE
7Fe/dS Egslior st} o]yt Vs A 7IADBE} #ete] Al7|H ‘ﬂ' AUTE AL, <=
Zo|HA RS & %Z—ioi Ste AEUlTAIY 9o} Al LA HE =9E FHoZ,
AEHEE] 2011 99 209 ShEAlHY <QIE U] £8] Aot gHAl> AEF, 108-135
% 124%,

t uolrt ofe] Ji1AG R tis] ARFAVE 7R EEE ALHESE thRolof sitke Ads
1}9} St} Lawrence Lessig, <Code>, 160~163%. ZalX gAo] X2 ZRE HAES BT
st7] 9lgk ?JHLJJ%JHEW] tailA 2Ee) Af GFNA wsHEA o]el o] ARAAE o
st AiHEe FIhe BAEE Foste AL Egdths HI#2 Paul M. Schwartz,
“BEYOND LESSIG'S CODE FOR INTERNET PRIVACY: CYBERSPACE FILTERS,
PRIVACY-CONTROL, AND FAIR INFORMATION PRACTICES”, 2000 Wisconsin Law
Review 743 (2000).
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0. AR oot AAPRE S

Sy AR BETY Ao F2+ 19801 OECDZE}o|HAI R 5L Q17 KA
f571°]=2}I(OECD Guidelines on the Protection of Privacy and Transborder Flows
of Personal Data: ©]3} ‘OECD7}o]=ekQ1’)d)d} 19951 EUNQIA R A2 B30 B
LR Z A HF5 o 3TA ]| B(DIRECTIVE  95/46/EC  OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL of 24 October 1995 on the protection of

individuals with regard to the processing of personal data and on the free movement

of such data: ©]3} ‘EU YHE R )9 & 4 Sy F 71X ZF AHPHo=z WH &

3) Organization for Co-Operation and Economic Development (OECD), OECD Guidelines on
the Protection of Privacy and Transborder Flows of Personal Data, http://www.oecd.org/
document/18/0,2340,en 2649 34255 1815186 1 1 1 1,00.html (2011'39¥26Y FHEHE)
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714 OECDZ7el=2ils} EUHEERE Al = A2 fejue} /8RR o |
o] Rkl HIWE 913k Zlo] ok A1gelA 3l H]’Q]' 2ol PR T o FT}
HAISHE 9712 AAAR, ANAAZRIY, AAFRAA Y A v HFHoZ
AHE Zlolt olg HolEd taiA AR E o] =&olA o3 HeolEo] AL
He AL AR A FERAGAHGEFAAA /i AR d2E Fois)
7] WEolnZ QIR s 1o} 2 vzt HE Fofsterled disiM T e
sHAl Walste] AE Aoltt

<4 AR Fole Seltete] 3w B2 gkol OECD7Iol=eINg FUY
dEB6 25 b Aole] gk BE Jr0E AAgnety Pelsa ok

1. 1980'd OECD7}o] =2}l
OECD7}el=glR1le MEAA 1 FHAE AAIE] HAJskL ok

AFeE ARA WA weh AP PO PRE 52 Wol F5L dol 4
Aol tiHe ol 45T 4 A AT o)) We} Agne) A =
oAl HEE wEsjoF Gk . OECDAYTES 27e] ZetolAMAE Eahr
A QAL REHVNE Frel FA7 E-E—O] FOsA gES e slo|suls
A4 Bag = =

-

OECD7}ol=g}919] 34 A(Explanatory Memorandum)= TR} o] 7loj=g}qle]
73S o AAIE] Awstar Slth

4) EU Directive 95/46/EC on the Protection of Individuals with Regard to the Processing of
Personal Data and on the Free Movement of such Data, http://europa.eu/legislation
summaries/information_society/data_protection/114012_en.htm (2011'39¥26% W)

5) “personal data” means any information relating to an identified or identifiable individual
(data subject);

6) ‘personal data’ shall mean any information relating to an identified or identifiable natural
person (‘data subject’); an identifiable person is one who can be identified, directly or
indirectly, in particular by reference to an identification number or to one or more factors
specific to his physical, physiological, mental, economic, cultural or social identity
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At 1097F OECD3 =52 Zefo|HARS S 93 HAES /NEaitth ]
HES JHHEE 23 g2 UgE2 A= M Folth fAde] Aol =7}
kel AEe] sgo] Feizt B 4 Atk ... A =oE gl F=2 g )
Qlo] LHAQ] oJmje|x]e] Lo Al ﬂﬁH% WAE] 93 RexAselth 5 2
D3k JRIF RS HFEolv FUlet 22 Aotk a2y ojo HHE U B3
87 Yehth dE AW 7RI ARARGEE ta) 334 ¢ 9
Hub ARFA 7 A Ulg ARE Beksta A @glolth YukdozE «7t
AREx] ok HEl(the right to be left alone)’#= AFZHQ 799 Zle|HAIE ¢
sty ol HHEE HAES oS B Tete AAE Fode Aol

Atk o] Weolse EalolmAlel Qe AEt WHE 5 9le ot

OECD7}o|=gfele] At A Ald] Hl%ﬂ% m 7]Ee] malolHAle] W2
MNeE HEE AFsty ZefoluAg HEE didoz By e Aol

B AlZoA «o] Frol=eijle A e O Ao AR HE wjEo]
gholHA] g JHQle] Al AES Zhhe AAFEAA AHEHrEtal HAskaL 3l
Th9) A3z A “zeolmAlel FHR1S] Aol HHE 7hekA Seol W IR E
o] 7tel=gtle] HEolM wAD = UF7e WAISL k10 ojek Al A3 3
Aol W A “Ttol=2kile A8 AsstE ARAYA L ¢ ST

a3 ek

7) Introduction: A feature of OECD Member countries over the past decade has been the
development of laws for the protection of privacy. These laws have tended to assume
different forms in different countries, and in many countries are still in the process of being
developed. The disparities in legislation may create obstacles to the free flow of information
between countries. Such flows have greatly increased in recent years and are bound to
continue to grow as a result of the introduction of new computer and communication
technology.

8) 2. The remedies under discussion are principally safeguards for the individual which will
prevent an invasion of privacy in the classical sense, i.e. abuse or disclosure of intimate
personal data; but other, more or less closely related needs for protection have become
apparent. . . . Generally speaking, there has been a tendency to broaden the traditional
concept of privacy (“the right to be left alone”) and to identify a more complex synthesis
of interests which can perhaps more correctly be termed privacy and individual liberties.

9) 2. These Guidelines apply to personal data, whether in the public or private sectors, which,
because of the manner in which they are processed, or because of their nature or the
context in which they are used, pose a danger to privacy and individual liberties.

10) 3. These Guidelines should not be interpreted as preventing:. . . b) the exclusion from the
application of the Guidelines of personal data which obviously do not contain any risk to
privacy and individual liberties;
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sEAIRE frofsfiof & e czetolHAl R Q1Y A 7E F-AR1Al thaiA = OECD
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1) 3. These Guidelines should not be interpreted as preventing:. . . c) the application of the
Guidelines only to automatic processing of personal data.
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2. 199511 EUTHE B

19959 EUHEEEE A A& ARFA 1 H3FE Y5t ok HRAZA
H2 ol BARNOE Stk o] AJzEle ARl IF T FAC BAIgle] olE9
22l Pt ARS EF)ofF 3 53] Zo|u|A|H(the right to privacy)S 5
A AAA ALSA b, Fshy) 2 919 7S A(well-being)ol] 7] oF 3
o}15)

EUTEEH
AEol o

BE AL A 1580 FRAAGR 7 =X AE3EAAY AR AR
EAE 7|30l we} 12alE gAdga|AEe] EdkEo] AU EdE|2

) ANFRBEY AISENDIRE] 57 - ol8) O ANPRAAE ke 2 59 o= sht
o e ATl AVIRE FUF F 2dor 1 51 2R WM 08T + 3
.

735
2. HE 5483 Ao IAY HHY IFE =535 st Bk A ..
13) o] A& oWldx XA+ n} Yrk o]u]oﬂ, “TRolAR B FHe] AHEA 0 zﬂ]@uc]"‘%k”, ARE
AR A 17 A 205 53 381% 20053 11€¥
19 AR202(JETA| o|2RE FHg MR £ EH T 1A) O MNABEAZAT A
HFEA| ol ZHE] 33 MRS A Ee HHOﬂ” HAEFAY 8771 ASH FA] thE
7} 39 BE A1S ARFA A Lok

A3TZANJNABEY HBA F) O FEFA= HIZRA A thst 2pale] 7HAAR
g AAE a7 F vk o] A FITVIH A= A2zl wet FE o] He
MAREAA F ZVL«] NJAR R gt Ao AAE a7 + Aok

@ AMFRAAE A1) B2 7S Wk fole AA glo] FRFA] g7 w}
MAARE AE)o] MRS FAFAY IFE Ao} gt} ol vy 7F 59 o= 3o
sigshe Aeoles AnAe AelgA 27E ALY 5 Yok

15) (2) Whereas data-processing systems are designed to serve man; whereas they must, whatever
the nationality or residence of natural persons, respect their fundamental rights and freedoms,
notably the right to privacy, and contribute to economic and social progress, trade expansion
and the well-being of individuals;
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dHoflvt A-gxm pxluA] ke HdEdle A Lecka BWEe] skal 9tk

olAZ 19951 EUHHEIB.S] Hilolztal & &= Sl= 1981139 #FH3jAax27iUA

B &K Council of Europe Convention for the Protection of Individuals with Regard t

Automatic Processing of Personal Data)l®)o] Als3]2]H <= 7R TS oz 3§
U™ ZNA Fefdh Aotk

o

Ofr
-

aelm oA RE ATZNN ADLF, B8 L oled REL BHOR ofFoAE
P 3 o] Aol talde 7 S5l LefolwAEs A Af S
ste] zsfo] Bag 45 )98 AYslol Ik Sgm BE AoxE FIY L HS
wel ofjel AdelE, B8 L dé AR ojo] AAYRA] ofo) HAEHA e

Ao Flojglrk20

a8)a BE ABE ALY 94 co] tgue Ao
ANgRAE 2 AT A Lgirhd YA @
g ARES) Ay AGEL WAL Uk ABE A2F A w8 A2l
MR Bgoldel Aedele] g AAARA e HewA e wEa 9
}22)

16) (15) Whereas the processing of such data is covered by this Directive only if it is
automated or if the data processed are contained or are intended to be contained in a filing
system structured according to specific criteria relating to individuals, so as to permit easy
access to the personal data in question;

17

=

(27) whereas, nonetheless, as regards manual processing, this Directive covers only filing
systems, not unstructured files; whereas, in particular, the content of a filing system must be
structured according to specific criteria relating to individuals allowing easy access to the
personal data;

http://conventions.coe.int/Treaty/en/Treaties/Html/108.htm 2011'39-¥26%Y =TT

(17) Whereas, as far as the processing of sound and image data carried out for purposes of
journalism or the purposes of literary or artistic expression is concerned, in particular in the
audiovisual field, the principles of the Directive are to apply in a restricted manner
according to the provisions laid down in Article 9;

18

=z

19

=

20

=

Article 9 (Processing of personal data and freedom of expression) Member States shall
provide for exemptions or derogations from the provisions of this Chapter, Chapter IV and
Chapter VI for the processing of personal data carried out solely for journalistic purposes or
the purpose of artistic or literary expression only if they are necessary to reconcile the right
to privacy with the rules governing freedom of expression.

21

=

This Directive shall apply to the processing of personal data wholly or partly by automatic
means, and to the processing otherwise than by automatic means of personal data which
form part of a filing system or are intended to form part of a filing system.

22

-

This Directive shall not apply to the processing of personal data: - by a natural person in
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A7t FoIg Aol FuAolthela @ Fo AFolA MNARRE ARFARIH 5

EE

QEolo} Ak AnAe Bolsh WAE FP Wl ofa) SIS EAY 278 B

£ Y4 500 99 24 w3 Belorel £h0l BAAE AR
ARFAZTE 23o] U o] @ AHA FRFA FEH FPHH of
ol W1 44 BBo) AR e Aol HAgHF DD s Ak 3 A4
oz ARFAZRY YRFAL F9 sl FPslofol AT Fws A3AZLHS)
FHo] ARFANA S slote ANA B A ABAZFE FogE FHE
Hed % 9;1—4{— Aol

55 APYRREY 2227} ARG AZRNN A7 FFI|Re] PRRETs
AR ) @Eﬁ_ﬁzﬂ%ﬂré o] S Fol AIGAle] ZgHE 3ol A28zl
A AR 7, /1%, WA, FE EE PG ol§e 1 PuFAs] WA mE
FAPEA GRE BH, o8 mE FRATY] 8 Bad A%, 2 AREAAY Y
2 o)olg REEY] S8 BRE APRA FRFAZ IS AL A8 WAT ¢
=42 FHA oL AT Utk FHT A7t GBS, EE 3 AN} A
oz FAFsAAY ARFEAATL IAT & Je BSA ARFA} 2699 A

=
A AR B EEFel FHAL o sHm UA B Al Y

)
o

YT SAAPEREENS AVIGA ANFRAGANAE AAFR ol
ol FRFAY BIE FHHCE 8FSA Werhe AH ol EUTHE LY
of|l gl ols) HESE AWM EUHEE A7EE ANIRE) AL (@) PR
FA7E B3 SR A, () BRFAE PAAQ Ak o] wE AL AsH B
R B () ANFBADAS] WHe dTolAS As) BAuG AT, (@) AR

the course of a purely personal or household activity.
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3R} F7she FEA o)9S Y EVIE Be2A a9k 22 o
TEAQ Ay Aol s dEHA e Aol seEta sa g F PR
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o] Aol HiEe XA AFE EAY A Ak EAE 1HT o HIPRS
del FEFA S Aol ‘7H°7§lﬂ_ HoANROE oA T A< |
AA 7 BIFo] AIAHRAL] EAQ] OECD7Io|=gkld EUYHEEBE /4R,
oj9A AJstar AevkE dolrR = Aotk
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sHe zefo|HAIRE e Jidde] e IR A
Hrk= Aol
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23) Article 7 Member States shall provide that personal data may be processed only if:
(a) the data subject has unambiguously given his consent; . . .
(f) processing is necessary for the purposes of the legitimate interests pursued by the
controller or by the third party or parties to whom the data are disclosed, except where
such interests are overridden by the interests for fundamental rights and freedoms of the
data subject which require protection under Article 1 (1).

24) James R. Maxeiner, “Freedom of Information and the EU Data Protection Directive”, Federal
Communications Law Journal, December 1995, p. 97

25 Judgment of Dec. 15, 1983, Bundesverfassungsgericht (Fed. Const. Ct.), 65 BVerwGE 1,
translated in 5 Hum. Rts. L.J. 94 (1984). See H. Prantl, Der Datenschutz zehn Jahre nach
dem Volkszahlungsurteil: Unanstandiges fur unanstandige Leute. Der spate Sieg des
chemaligen Innenministers Friedrich Zimmermann, Suddeutsche Zeitung , Dec. 16, 1993.

) SQAYAYATET} ) B s WEA 43S 2 B AAZRAT ARA
Hl) WESM FUE ALE PEsk] REr) 9fs) AAPREIWole §oI8 2z
Elasy
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APEHETHS] SxE A zeomAde] on= Tl |APE

Zefol Al ojn|et IR BT A W
1. Warren-Brandeis =2 2H}IE o] &

TN Zefo|HA] =25 & o HeElo A dHoE AAE= Aol uiE
FA0E, 19600l ml=oll A ZetolMA] FelE EHANNE 43 ZRA(William L.
Prosser)7} ZEfo]HA]l Hal-F& S th&9 vl 7HA2 ER/skaL k2D

(1) AF8 AMEe] F3(public disclosure of private facts)” BIEZE Eo|Fi 4o
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27) Prosser, “Privacy”, 48 Cal.L.Rev. 383 (1960)
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EEEICE 47}z1 FRe AN Avnw A ()T AR @ BRI
FA9A e B we Ane] AAge Bvh ol FolAThe WolN FEAC] Utk

T FAFEG)S I APEE HEANHBE Fek FAKEQE Bel
Aol AYEAE rort v 2HIW AYHE AdIL ¢ 5 Uk

A m5Ae] mejolwAl wWel, v B AAe] Al A BB EAE
AMdeleli & 4 glilom Aol ZEA Axz o 471K AsfEe Nz W)
b QO S0 ZEAE AAe} ogA «Edade Belel Vs Fuhslor @
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28) 3= false light(21)3F} defamation(dlg&)o] dFoz t=vhu FH57]E s false
lightoll th3h &S0l 712 glo] &<lo] Hal JA| Fom, vz o] g
§ AT Guo] 5] MR AL AN hF=A BASE AAT FASH) %H
false lighto] Bag Aoz olald 4 it $eltete] 49 AAHA) wWelgo] Y #
307 A1FNA AR 917] W& false light = oln] WFHAPE EA)gcin 2 5 9
o},

A= identityS TEHLE MAH7E st FAHYeR WHAsk= Zo] xlEria 2
o} Identityw identify$} oJUS Zo] . FUHOEE WHGEHATE RIS A= AGA|
grolghs Mool TS A olsiEth oln] fzellA Ao RIS Al Wl EFe A
€ oY) APAES 71 A Cidentity crisisell WA ATP kAL = &% Uk

Neil M. Richards, Daniel J. Solove, “Prosser's Privacy Law: A Mixed Legacy”, 98 California

Law Review 1887 (2010)
31) Prosser, 423%:.
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AL ZgtoHAE WAl A3t olf= Zefo|HAES e AHT FoE deAs
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Eo] Warren®} Brandeis”} BAHE2 HIE olo] FolA FHAth33) AR ] &

He] tiZFFYE ProsserZF 1960 =% T3l T@AEly ZElolHA] ARIES
At g ol E 1890 o]F 70 F}F o]FA EoE= wig EFuII WAL
dRAEC] ZEfoHAIERE o]Estel o]FolRal ZEXE ol HEAE FoA
dHE HYE FEFOEA o] HAIFE AYstaat A" otk
a8y AAZ Warren® Brandeis®] =52 A3 AW ETH xS0
R AN ZRAY 4EFolA HafgA(1) B @)l aH Q :
A Hilgo|Ae zlo|HAIAS AR ZAEA YRR AW i’—ﬂ?]—:ﬁﬂg]
TRAS AdFtEd S ALY A4 AAHS FE =25 AR 3EIE dA %
<d ERle] =38 A5 AR tigk AR IAske HeElSolx] ZetelHAlA
&40}5} AR AR FHAS BEFFozA AApe] Hzhat 74 o]
ol uidel tigk dAE ABAY]
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32) 4 Harvard Law Review 193 (1890). A 222 o] =& 2183l Ut

33) Richards & Solove, 1893%:.

) olgjg ‘Aepel Fae vt B E ] dEe 4 Aok FrEe
TIAEHSYSHE dxpFoR B Al HE|F sl (intentional tort)oll A Al St e
o3t P Aalnegligence) 2744 uHASHA Hed ox7 A= HA4 Iy Ao W
X9 f83gn 2 FEHE gaF HAATAI 2 AS(elements of cause of action)2 7}
A At 2 S0 battery2] AHALA FoA Y 270] HE(contact)o]ZPA assault)]
P 1L HE vigt FXx4AS A= 3 Sl(causing fear of contact)’} 2730 Ht} o=
2l A7) o]FA FHEE AL de] Yt | Aol WEe oJ=F R
] gk ERE9AEEC] AVIEH o] AFEA Hdo] 4&E AL AS a3k A

o Balel 2L Sla) BaEsbAT Aol

35) Warren & Brandeis, 199-200%:.
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36) Warren & Brandeis, 212%.

37) Pollard v. Photographic Co., 40 Ch. Div. 345 (1888), Warren & Brandeis, 207.

) B2 o7 Aol AL VARHASEC] 1 AIBTIEe] GARE Aele] s
N7} opjeh Abslel ola) Gaizicke jmlelA Zlekyel s AmHos FHHole ofv]
oltt.

Warren & Brandeis, 211%:

Richards & Solove., 1889%:.

Roberson v. Rochester Folding Box Co. 64 N.E. 442 (N.Y. 1902)

Richards & Solove, 1893%:

Brents v. Morgan, 299 S.W. 967, 968 (Ky. 1927)

Melvin v. Reid, 297 P. 91 (Cal. 1931)
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(1) public disclosure of private o A4 &fn| o
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45) Katz v. U.S., 389 U.S. 347, 361 (1967)

46) Griswold v. Connecticut, 381 U.S. 479 (1965)

40 S e A] AR RE 23E wFo] AAHH Zeto]HA|(decisional privacy)EhE
Mas Bdstela doh EAlgh AAA. spARt O8A Zelol|AlE Ao RE dEshd
zelolHAlet 2 HAE FESHI7E oH ARt 2 AA7E & o] 4 Ak RS
T3 Ao 7RIS T 7] wiEelth o|FAl YJESHAl =W ZeElo|HAlel A7}
AE FOE Hriee FH A A Azle] T2 AR UES T {7t Holw
il ZRe] AFE zetolHAle] dRto] Hojve] 1gRAY A7 AA7E F-ofnazi
EE zelolHAIE /QlY dE AAR JEste 3= BrFssAE fvh 2eu 28 $ Ul
18] Ae]. v 28F Y8 AAY FHRIAG AFAY =99 555 wdAE F 3
ok AAl A ARAlNA FEE= ZetolHAle 7Y FHle Adelsal & & e 59
o AAREE APRoAe) AE WSk slo] ot el REE "o

e AT dvE dart o
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(2) false light in the public eye )

. X e GE LB
(=4 BArh
(3) misappropriation of name or HEZAEHE, =AY
likeness(Z7i1e] Aw = Ao & X A, zAM}Q_ ZAHA)
#) sl
(4) intrusion upon solitude or o Hhd ojn] 9]
seclusion (AFHQ] JH O FHHE) S efoHA|

2. AHZAIY S AHFAHQ Eglo|HAIR S A - Fair Information Practice
Principle(&-73 4 B4 2] ¢ =)

o2

A71ME A ZefoluAle] oA AARREEAOR FojHEA 1 B
2 gwpch

ARo\Eo] WASAA o) AFE o vhS WA AR B v FA=E
Agol WA AASET o] HANM Zefol AN BT AF FBS AYE

]

o] AU AslE P2 5 WA ALk

ool wet fle) BaAlolN oY ZaoluA WIS Bs AFHoT wEY
87} 12F 7] AjFgit) ool 19671 Alan Westin®] Privacy and Freedom©]2h= &
o Bsjol YgAn £4 2 Aol U ITARE BEAAL o W, FF 5
743 ARES] ATE ZWAAIN ol 49 FHREBY(fair information
practice)o|2h= ©]F o2 =] Wow Ee Aoz AUt vselAe 1973
of HAEAG Asstel) g AL A AR A D37 HME BI6ITH) o]
£Z9)e oA AHEH 1980 %] OECD7Io]=akel# 1981139 EUAFE=]] 7)<l
XK Council of Europe, Convention for the Protection of Individuals with Regard
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Studies No. 2, 1971); Great Britain, Home Office, Report of the Committee on Privacy
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and Computers: A Report of the Task Force (Ottawa, 1972); Sweden, Committee on
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50) Council of Europe, Convention for the Protection of Individuals with Regard to Automatic
Processing of Personal Data, ETS No. 108, Strasbourg, 1981,
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51) Sandra C. Henderson, Charles A. Snyder, ‘“Personal information privacy: implications for
MIS managers”, Information & Management 36 (1999) 213-220%.

2 Qe AEs BE RS AR Yo Folxge] Seluete PRFAF G5
SRR SR, ()FTF 7 AMAGEE S A A, MAYEE S = F3] T+ o
Art.

S QYRR EPHEC] B AFE AT P T AABEAZ F9F UCLA
9] Eugene Volokh 14=¢] =%Fo| It} “FREEDOM OF SPEECH AND INFORMATION
PRIVACY: THE TROUBLING IMPLICATIONS OF A RIGHT TO STOP PEOPLE FROM
SPEAKING ABOUT YOU”, 52 Stanford Law Review 1049 (2000). ZzZ}o]HAle] thr}2l
Paul Schwartz7} 3 A'de] -2 Fof WHE-S ARSI

54) Swedish Ministry of Justice, November 26, 2001, “Note in Preparation for the Internal
Market Council Meeting on Directive 95/46/EC”
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55) w=re] g AJFRBETH HT 3l tsA= U.S. Federal Laws Regarding Privacy
and Personal Data, and Applications to Biometrics, NBSP Publication 0105, March 2006.
http://www.nationalbiometric.org/publications/US_FederalPrivacyReport0306.pdf (2011:d9-€26
AFPE)

56) U.S. Privacy Protection Study Commission, Personal Privacy in an Information Society Ch.
13 (1977) http://epic.org/privacy/ppsc1977report/ (2011'39-¥26Y ++)

57) Joel R. Reidenberg, “SETTING STANDARDS FOR FAIR INFORMATION PRACTICE IN
THE U.S. PRIVATE SECTOR”, 80 lowa Law Review 497 (1995). AA= dubAl 7|
BRSO AR el vlx7]HAEe] APEAQ] IR RS AR TEES THEollEA
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58) Miranda v. Arizona, 384 U.S. 436 (1966)
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59) Michigan v. Tucker, 417 U.S. 433 (1974)
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This Directive shall apply the

processing of personal

to (1)
data wholly or
partly by automatic means, and to (2) the

processing otherwise than by automatic

IR k= (&AW (A2

means of personal data which form part of|Z #|43%)
a filing system or are intended to form
part of a filing system. (Article 3,
Paragraph 1)
AR o] Mg Member  States  shall  provide  for
exemptions or derogations for the
processing of personal data carried out
solely for journalistic purposes or the
purpose of artistic or literary expression '?
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right to privacy with the rules governing
freedom of expression (Article 9)
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(b) contract performance 2. HEAd oF
Morgm 2 (c) legal obligation 3. F&71H 4553
4 2 ols (d) protect data subject's vital interests 4. ZHRFA|9}e] AkBA
P (e) public interest or official authority or |5. ARFA| B + F3F o]
() data controller's interest >> data|2]-S $I3
subject's rights (Article 7) 6. *2]AF2] o]ejo] AR FH| 2]
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Tulane Law Review, May 1994.
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<Abstract>

Right to Control Personal Information as a Prophylactic Measure Guarding
Privacy - the Resulting Constitutional Limits on Korea's Personal

Information Protection Act and Location Information Protection Act

Kyung-Sin Park”

The Personal Information Protection Act (PIPA) defines all information concerning a
living person ‘personal information’ and restricts the personal information thereby
restricting people's right to talk about others. A closer examination of the EU
Directive and the OECD Guideline that has deeply influenced Korea's adoption of
PIPA reveals that the personal information protection norm expanding world-wide
places the privacy right as the central legal interest to be protected, and that the norm
works as a prophylactic and affirmative rule intentionally overly protecting the mass
accumulation and circulation of personal information made possible by information
technology. In this article, the author reviews the articles of Warren-Brandeis and
Prosser, and how the fair information practice principles came into being, to find that
all the literature commonly interpret the privacy right as one's right to regulate private
information about oneself. Then, the PIPA should be interpreted to apply only ‘private
information’ or ‘information that has the risk of violating privacy’ and thereby we can
reduce the conflict with the freedom of speech. In the same light, the Korean
Location Information Protection Act (LIPA), which requires tracking of location
information of all things to be consented to by their owners even if the tracking
method does not identify the owners, should be revised or interpreted narrowly as they

may not implicate privacy interest

Key words: right to control personal information, privacy, Personal Information
Protection  Act, private information, Warren-Brandeis, Location

Information Protection Act

* Professor, Korea University Law School



