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2) PP EEwiAS AR, AL WAAT A21W A2E, 1815, 2013, 4

3) Convention of the Rights of the Child, available at
http://www2.ohchr.org/english/law/crc.htm, (last visited Nov. 7, 2012). 19893 11€ 204
FAdFs oA LA Z A o] 1990 2€. 20129 102 A7A v]=E A3 Y&
2719307 BlESHEd $elvels 1990 99 7Hdste] tg & 1€ wE.
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2. UN ol-zwllull, o} 5/dujn] 2 olsE2o] FA3 A A (Optional Protocol
to the U.N. Convention on the Rights of the Child on the Sale of Children, Child Prostitution
and Child Pornography)®) 2 EC A& &F <} stdjo] ti3t obs BE HeF(Convention

on the Protection of Children against Sexual Exploitation and Sexual Abuse)?)

N A G M = A2Zc@oll A obsE 2] HoE vy Zo] Wefal 3l

“Child pornography means any representation, by whatever means, of a child

engaged in real or simulated explicit sexual activities or any representation of the
sexual parts of a child for primarily sexual purposes (OFsX2Ww- AA| T= 719

wZAel Aaee 74010}-_1‘ Q)= ol T F2 ARl EAHoZ o]Fo|z ol AA

290 W GARA BE PHozol HAE ovld .

ECobs B § of2 A|20228 0l obg 22kl thall th53 o] AHolstar glnt:

“any material that visually depicts a child engaged in real or simulated

sexually explicit conduct or any depiction of a child's sexual organs for

4) Special Rapporteur, 16 October 1997, Report on the sale of children, child prostitution and child
pornography, A/52/482, Available at
http://www.unhchr.ch/huridocda/huridoca.nsf/0/cb9d9d07045a9d5380256679003c4e9c?OpenDocument

5) Id. at para. 53. "Another issue posing legal challenges for protecting the rights of the child is the
definition of child pornography. The Special Rapporteur has already addressed this issue (see
E/CN.4/1997/95/Add.2), arguing that the Internet renders the traditional legal definition of child
pornography, namely the visual depiction or use of a child for pornographic purposes, outdated. The
Special Rapporteur, therefore, encourages the Committee on the Rights of the Child to reaffirm that
the scope of article 34 of the Convention on the Rights of the Child should be interpreted to include
an absolute prohibition on "pseudo-child pornography", including the "morphing" of child and adult .
bodies to create virtual child pornographic images."

6) Optional Protocol to the UN. Convention on the Right of the Child on the sale of children, child
prostitution and child pornography, available at
http://www.ncper.gov.in/Acts/Optional_Protocol_to_Convention_on_Rights_of_Child_on_Sale_of_Children_
Child_Prostitution_Child_Pornography.pdf [hereinafter "Optional Protocol"] (last visited Nov. 5, 2012).
20001 59 UNZ3|oA ofsdefofa #aste] Ajd o] 2002d 19 18¢ . fEubete 20041d 99 24
o nFEsle] 22 3 102 24 a. 20089 72 @A 115785 0] A9,

7) Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse,

http://conventions.coe.int/Treaty/EN/treaties/Html/201.htm. 20073 10¥ 25¥o] AMEE 93] FTEEHo]
2010 7€ 190l Ta =AUt
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ICMEC(=#] AFols % ZHols HEAE: International Center for
Missing & Exploited Children)”7} H]-&2A o2 whE RdHe MElolg o] A
sto] At Zolmw MEw vFA obydth. ¥l (p
So] Aol ohd A% olEE=ie] Aol EgEh AAEW T 4 gl
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ictures), H%(drawings)

3. EC Aol =g 2k (Convention on Cybercrime)lD} EU o}% A ZFHe} ol X

8) Eneman, Gillespie, & Stahl, 2009

9) http://www.internationalresourcecentre.org/en_X2/Documents/LegislationEuropol_2005.pdf %%, 87
ZHEuropol)o] 2005. #7F3F “Child Pornography Legislation within the European Union” ol A “The UN
Protocol does not recognise virtual child pornography”#}al A AAsl= o}s(a real child)wHE 212
sttty

10) Article 45 — Prohibition of Child Pornography.

(1) Child pornography shall mean any representation of a child engaged in real or simulated sexual
activities or any representation of the sexual parts of a child for the purpose of sexual gratification
recorded by any means including but not limited to print publications, films, audio recordings, games,
electronic data, digital images, internet broadcasts, and photographs. This shall include pictures,
drawings, and computer—generated images that are indistinguishable from that of a child.

11) Convention on Cybercrime, CETS. No. 185, Budapest, 23 XI. 2001, available at




2y Z-d #3 712 ZAAH(EU Council Framework Decision on combating the

sexual exploitation of children and child pornographyl2
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http://conventions.coe.int/Treaty/en/Treaties/Html/185.htm. 20013 F-|AEoA 71ZA o] 2004 o
WE E Qe 20129 49 AR 477030] st 337)o] HE

12) Council framework Decision 2004/68/JHA of 22 December 2003 on combating the sexual
exploitation of children and child pornography, available at
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004F0068:EN:HTML 2004'd 1o 1+
5ol 20064 19717 TS £5E LT,

13) ECAtolw iz F ool el Alth= olfstr] HAaixe aid Hofol ek 4 (Explanatory Report)& 73}
olo} gt} http://conventions.coe.int/Treaty/EN/Reports/Html/185.htm AA X G225 olsfslr] 8] ¢
OFZT A} o =R fron|g FiS FA oA FE38te] o AlAIgT

Offences related to child pornography (Article 9) . . .

92. This provision responds to the preoccupation of Heads of State and Government of the Council of
Europe, expressed at their 2nd summit (Strasbourg, 10 — 11 October 1997) in their Action Plan
(item III.4) and corresponds to an international trend that seeks to ban child pornography, as
evidenced by the recent adoption of the Optional Protocol to the UN Convention on the rights of the
child, on the sale of children, child prostitution and child pornography and the recent European
Commission initiative on combating sexual exploitation of children and child pornography
(COM2000/854). . . .

97. The term ‘procuring for oneself or for another’ in paragraph 1(d) means actively obtaining child
pornography, e.g. by downloading it. . . .

99. The term ‘pornographic material’ in paragraph 2 is governed by national standards pertaining to the
classification of materials as obscene, inconsistent with public morals or similarly corrupt. Therefore
material having an artistic, medical, scientific or similar merit may be considered not to be
pornographic. . ..

100. A ‘sexually explicit conduct’ covers at least real or simulated: a) sexual intercourse, including
genital-genital, oral-genital, anal-genital or oral-anal, between minors, or between an adult and a
minor, of the same or opposite sex; b) bestiality; ¢) masturbation; d) sadistic or masochistic abuse
in a sexual context; or e) lascivious exhibition of the genitals or the pubic area of a minor. It is not
relevant whether the conduct depicted is real or simulated.

101. The three types of material defined in paragraph 2 for the purposes of committing the offences
contained in paragraph 1 cover depictions of sexual abuse of a real child (2a), pornographic images
which depict a person appearing to be a minor engaged in sexually explicit conduct (2b), and finally
images, which, although ‘realistic’, do not in fact involve a real child engaged in sexually explicit
conduct (2¢). This latter scenario includes pictures which are altered, such as morphed images of
natural persons, or even generated entirely by the computer.

102. In the three cases covered by paragraph 2, the protected legal interests are slightly different.
Paragraph 2(a) focuses more directly on the protection against child abuse. Paragraphs 2(b) and 2(c)
aim at providing protection against behaviour that, while not necessarily creating harm to the 'child'
depicted in the material, as there might not be a real child, might be used to encourage or seduce
children into participating in such acts, and hence form part of a subculture favouring child abuse.

103. The term ‘without right' does not exclude legal defences, excuses or similar relevant principles
that relieve a person of responsibility under specific circumstances. Accordingly, the term 'without
right' allows a Party to take into account fundamental rights, such as freedom of thought, expression
and privacy. In addition, a Party may provide a defence in respect of conduct related to
"pornographic material" having an artistic, medical, scientific or similar merit. In relation to paragraph
2(b), the reference to 'without right' could also allow, for example, that a Party may provide that a
person is relieved of criminal responsibility if it is established that the person depicted is not a
minor in the sense of this provision. ...

106. Paragraph 4 permits Parties to make reservations regarding paragraph 1(d) and (e), and paragraph
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b. a person appearing to be a minor engaged in sexually explicit conduct
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c. realistic images representing a minor engaged in sexually explicit
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"child pornography" shall mean pornographic material that visually
depicts or represents ( “Ofe¥2W" = U9 3UE A|H o g TALS
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(i) a real child involved or engaged in sexually explicit conduct,
including lascivious exhibition of the genitals or the pubic area of a
child (==A<l dafo] ot ATols T A7 e 44 798 =
AMA o7 =3 obF); or

(i1) a real person appearing to be a child involved or engaged in
the conduct mentioned in (i) (19 (1)ellA AFek Aol Fogk of5 o

2 Hol= AFEQE); or

(i11) realistic images of a non-existent child involved or engaged
in the conduct mentioned in (i) (219 (Dol A3 s¢lel Fofst v]A
AokE] AAH )
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14) ECAtolH &g ok 41 103+, ...the reference to 'without right' could also allow, for example, that a
Party may provide that a person is relieved of criminal responsibility if it is established that the
person depicted is not a minor in the sense of this provision.

EU7IEAA A3z A2

A Member State may exclude from criminal liability conduct relating to child pornography:

(a) referred to in Article 1(b)(ii) where a real person appearing to be a child was in fact 18 years of
age or older at the time of the depiction;

15) EUZI2Z27Ae] A9 FA47F HER glo] ZAAol WXl th& ol U2 Europol®] F4AE wEth
http://www.internationalresourcecentre.org/en_X2/Documents/LegislationEuropol_2005.pdf #+%,

2.2. Virtual Child Pornography . . . The production of virtual CP is also called morphing: short for
“metamorphosing”, a technique that allows a computer to fill in the blanks between dissimilar objects
in order to produce a combined image, or to manipulate existing images. . . . Article 1(b) of the
Council Framework Decision on combating the sexual exploitation of children and child pornography
defines virtual CP as realistic images of a non—existent child involved or engaged in the conduct
mentioned in (i) aboveb.

16) ECAlo)Bii"a g 44 101E. . . finally images, which, although ‘realistic’, do not in fact involve
a real child engaged in sexually explicit conduct (2¢). This latter scenario includes pictures which
are altered, such as morphed images of natural persons, or even generated entirely by the
computer.

17) ECAtol = F ok F44 106%
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18) ECAtolul = Aok Article 9 — Offences related to child pornography

1 Each Party shall adopt such legislative and other measures as may be necessary to establish as
criminal offences under its domestic law, when committed intentionally and without right, the
following conduct:

a producing child pornography for the purpose of its distribution through a computer system;

b offering or making available child pornography through a computer system;

C distributing or transmitting child pornography through a computer system;

d procuring child pornography through a computer system for oneself or for another person;

e possessing child pornography in a computer system or on a computer—data storage medium.

2 <A

3 <A

4 Each Party may reserve the right not to apply, in whole or in part, paragraphs 1, sub—paragraphs

d. and e, and 2, sub—paragraphs b. and ¢

19) EU7|¥ZAA Article 3 Offences concerning child pornography

1. Each Member State shall take the necessary measures to ensure that the following intentional
conduct whether undertaken by means of a computer system or not, when committed without right
is punishable:

(a) production of child pornography;

(b) distribution, dissemination or transmission of child pornography;

(c) supplying or making available child pornography;

(d) acquisition or possession of child pornography.

2. A Member State may exclude from criminal liability conduct relating to child pornography:

(a) referred to in Article 1(b)(ii) where a real person appearing to be a child was in fact 18 years of
age or older at the time of the depiction;

(b) referred to in Article 1(b)(i) and (ii) where, in the case of production and possession, images of
children having reached the age of sexual consent are produced and possessed with their consent
and solely for their own private use. Even where the existence of consent has been established, it
shall not be considered valid, if for example superior age, maturity, position, status, experience or
the victim's dependency on the perpetrator has been abused in achieving the consent;

(c) referred to in Article 1(b)(iii), where it is established that the pornographic material is produced and
possessed by the producer solely for his or her own private use, as far as no pornographic material
as referred to in Article 1(b)(i) and (i) has been used for the purpose of its production, and
provided that the act involves no risk for the dissemination of the material.
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20) A2z <7 (Evidence) #1338 In proceedings under this Act relating to indecent photographs of children,
a person is to be taken as having been a child at any material time if it appears from the evidence as a
whole that he was then under the age of 16.

21) A7z 4 (Interpretation)

(8) If the impression conveyed by a pseudo-photograph is that the person shown is a child,the
pseudo—photograph shall be treated for all purposes of this Act as showing a childand so shall a
pseudo—-photograph where the predominant impression conveyed is thatthe person shown is a child
notwithstanding that some of the physical characteristicsshown are those of an adult.

22) CHAPTER 2

IMAGES OF CHILDREN

Prohibited images

62 Possession of prohibited images of children

(1) It is an offence for a person to be in possession of a prohibited image of a child.

(2) A prohibited image is an image which—

(a) is pornographic,

(b) falls within subsection (6), and

(c) is grossly offensive, disgusting or otherwise of an obscene character.

(6) An image falls within this subsection if it—

(a) is an image which focuses solely or principally on a child's genitals or
anal region, or

(b) portrays any of the acts mentioned in subsection (7).

(7) Those acts are—

(a) the performance by a person of an act of intercourse or oral sex with or
in the presence of a child;

(b) an act of masturbation by, of, involving or in the presence of a child;

(c) an act which involves penetration of the vagina or anus of a child with

a part of a person’s body or with anything else;

(d) an act of penetration, in the presence of a child, of the vagina or anus of
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a person with a part of a person’s body or with anything else;

(e) the performance by a child of an act of intercourse or oral sex with an
animal (whether dead or alive or imaginary);

(f) the performance by a person of an act of intercourse or oral sex with an
animal (whether dead or alive or imaginary) in the presence of a child.

65 Meaning of “image” and “child”

(8) References to an image of a child include references to an image of an
imaginary child.

66 Penalties

éé)(l”ghis section has effect where a person is guilty of an offence under section
(2) The offender is liable—

(a) on summary conviction, to imprisonment for a term not exceeding the
relevant period or a fine not exceeding the statutory maximum, or both;

(b) on conviction on indictment, to imprisonment for a term not exceeding

3 years or a fine, or both.
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23) R v Sharpe [2001] 1 SCR 45

24) o|FA, WEFAHNH LI ZAATA AYAFH Y, ‘ole-HAde JESO A HE NAF FHE
A0AFY <2013, 8. 17. v|LFE>

25) http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc=1985-c—c—46.html

163.1 (1) In this section, “child pornography” means

(a) a photographic, film, video or other visual representation, whether or not it was made by electronic
or mechanical means,

(i) that shows a person who is or is depicted as being under the age of eighteen years and is engaged
in or is depicted as engaged in explicit sexual activity, or

(ii) the dominant characteristic of which is the depiction, for a sexual purpose, of a sexual organ or the
anal region of a person under the age of eighteen years;

(b) any written material, visual representation or audio recording that advocates or counsels sexual
activity with a person under the age of eighteen years that would be an offence under this Act;

(¢) any written material whose dominant characteristic is the description, for a sexual purpose, of
sexual activity with a person under the age of eighteen years that would be an offence under this
Act; or

(d) any audio recording that has as its dominant characteristic the description, presentation or
representation, for a sexual purpose, of sexual activity with a person under the age of eighteen
years that would be an offence under this Act.

_10_
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(2) Every person who makes, prints, publishes or possesses for the purpose of publication any child

pornography is guilty of (&) an indictable offence and liable to imprisonment for a term not

exceeding ten years and to a minimum punishment of imprisonment for a term of one year; or
(b) an offence punishable on summary conviction and is liable to imprisonment for a term not
exceeding two years less a day and to a minimum punishment of imprisonment for a term of six

months.
<FER wEe AR 2ol Ha 1098, AX e HAe 5 Ha 5>

(5) It is not a defence to a charge under subsection (2) in respect of a visual representation that the

accused believed that a person shown in the representation that is alleged to constitute child

pornography was or was depicted as being eighteen years of age or more unless the accused took

all reasonable steps to ascertain the age of that person and took all reasonable steps to ensure that,

where the person was eighteen years of age or more, the representation did not depict that person

as being under the age of eighteen years.

(6) No person shall be convicted of an offence under this section if the act that is alleged to constitute

the offence

(a) has a legitimate purpose related to the administration of justice or to science, medicine, education

or art; and
(b) does not pose an undue risk of harm to persons under the age of eighteen years.

26) ol&d, A,

27) Child Pornography Prevention Act of 1996, 18 U.S.C. §2256 (invalidated by Ashcroft v. Free

Speech Colation, 535 U.S. 234(2002)).
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28) Ashcroft v. Free Speech coaltion, 535 U.S. 234 (2002).

29) The Prosecutorial Remedies and Other Tools to End the Exploitation of Children Today Act of
2003(PROTECT Act), Pub. L. 108-21.

30) 18 USC §§ 1466A, 2256.
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32) ol&d, A

33) http://www.austlii.edu.au/cgi-bin/sinodisp/au/legis/wa/num_act/cpaemaclaa20102102010809/s4.html
Chapter XXIV' ~—  Child exploitation material
216. Terms used
In this Chapter —
child means a person under 16 years of age;
child exploitation material means —

(@) child pornography; or
(b) material that, in a way likely to offend a reasonable person, describes, depicts
or represents a person, or part of a person, who is, or appears to be, a child —
) in an offensive or demeaning context; or
(id) being subjected to abuse, cruelty or torture (whether or not in a sexual

context);

child pornography means material that, in a way likely to offend a reasonable person, describes,
depicts or represents a person, or part of a person, who is, or appears to be a child —

(@) engaging in sexual activity; or
(b) in a sexual context;
<FEHD
217. Involving child in child exploitation
<TE
218. Production of child exploitation material

A person who produces child exploitation material is guilty of a crime and is liable to
imprisonment for 10 years.

219. Distribution of child exploitation material
2 A person who distributes child exploitation material is guilty of a crime and is liable
to imprisonment for 10 years.
(3) A person who has possession of child exploitation material with the intention of
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distributing the material is guilty of a crime and is liable to imprisonment for 10 years.
220. Possession of child exploitation material
A person who has possession of child exploitation material is guilty of a crime and is
liable to imprisonment for 7 years.
221A. Defences and exclusions for section 217, 218, 219 or 220
(1A) It is no defence to a charge of an offence under section 217, 218, 219 or 220 to
prove that the accused person did not know the age of the child to whom the charge relates, or the
age of the child described, depicted or represented in the material to which the charge relates, or
believed that the child was of or over 16 years of age.
(D It is a defence to a charge of an offence under section 217, 218, 219 or 220 to
prove that —

(a) the material to which the charge relates was classified (whether before or after
the commission of the alleged offence) under the Classification (Publications, Films and Computer
Games) Act 1995 (Commonwealth), other than as refused classification (RC); or

(b) the accused person did not know, and could not reasonably be expected to have
known, that the material to which the charge relates describes, depicts or represents a person or
part of a person in a way likely to offend a reasonable person; or

(c) the material to which the charge relates was —
@) of recognised literary, artistic or scientific merit; or
(i) of a genuine medical character,

and that the act to which the charge relates is justified as being for the public good; or

34) R. v. Sharpe, [2001] 1 S.C.R. 45, 2001 SCC 2, para. 105-110
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