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AlE] BERs Colgel e A% Ao Tk,
S vk sk @ o f® ofFo] Sl o2A 9
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AE 19709t FWEE S obscenity) /133 EEZ%(pornography) 7lde] T-E¥7] A &g &
Qe & M obsEan Fde] HlwE :gi_‘}—a—] T AR Qlthal gt} 887%.
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12) U.S. v. Hilton A= 7HdelsE2 % (virtual child pornography)®] FE|Z HEolse] ARE
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13) Ashcroft v. Free Speech Coalition#Zol| A+ H]E o]# W (morphed) °|1|A|7} 7PolsE=
o] Aod sigd ¢ o), AA| ofFe] Wl Auslo] givke HolA duk ofsx 2w o]
o] 7Mthar ®okt) 535 U.S. 234 (2002), 242%;.



JrotsEE L Jen) Mo S - wrAa | 187

FA =, Adwis el Blel d f18% V] whiolth mEbA oS o X B A9 A
& o sjof stk Tl delMs EAE Fejshs vlolth

ojst hdersEEarety e 9 F A4
Tl &40‘0 B es] stz GPE} 7}*‘0}%&% of AF el A77E BA e
7k T SAA R TRdebee] A WUAE Tl ek A EehA fHhD) gAR

A stAlsor drhs 4ol &

H10), F45 & Solvfrd BE (), (L}) (thel -5 el FaL elepr]star 9l
W, @Dk (PH7AA EFste] =ohs A 23 Wk

_OL
=)
)
o =
B
?
=
" o
o,
E

-
f
k)
Y [on

il

[o rlo

Aol A Aelgt 7PotsxEw S (2He (WhE ols 2% A9 A& o= s

A= YAl = obs-HAd B 547 7Hx|oln, D AEolsol el 2
1 Fa7t lelete obFx 2w AP o 2 AA obsAdofA} STkl 7]od
, @ ol= 1%49(child grooming), & T} olzo 7 3lodF Ao HAseE: &
}4‘/} Iy g9fed gk Aoy FAEE wipA 7= FHoRA okgE 4 %]\D}%
== dFal At} Hilton 24180y Asheroft A%190 4 v AR = 7Pito}
OPE?_SLEH'E— ORE B Aol HAE detes 3ok Aol glo] AA of
Aog g 7xveE 99 FF Yol @ HAEoks e HARS A 1% A]
| O]'Eo—ﬂai ah) Aol ghEe] Ao R ol g] FANG o] AEolso]
%»3]_7] -3131%1;}.}_; /\1‘3/6}_/] o].]ixl oz O}-E_LE"—— ;q]x]—x].q. o]_E /\é;__.’;‘sgoﬂ

HJ}LNIO:L o

Oll
X
oo
it

&2 off ot m ok ¥O
S|
Irt

o,

Moo 2
do oX

30~
o
T

14) AA ofdo] ARE e Hadol g ARAEY FEdE, dlT ofdol7t Azt HAgrt= 3
Ards S Aeolog WoglEr) 22 Jdd &gha % T Aoke Ao Fod, A3t “Ut
A Aadol g X AE(Virtual Child Pornography)2 H‘?j"é T 2 zZbe) g)gt dF skakd) o)

9] AHE FAOR” A Beth 47:14 5%, 2003. 10. 74%:.

15) AFEE A2 Aadol$ JRAES 27 A8 4 Sl(identifiable) FAde] ARS el ¥
63 712 AR A AR *Xﬂo}i “o 9] BFolt AFH g or e 7Y Aad
olm A Atz F VMR U 24 A gAY WFet A ol o] AFEor gk A
of oM, 43}, 6735‘E

16) A3w], “QIEd b2 218ty gl-gHijtel] #gh A7, gig7HE=distl gk HL"F&HiU
2006, 32%; o713, “olsix2nxTule] gk AT, SPYAPGAATY, 2002, 43%; AHlY,
“iéiki*éJ?ﬂgﬁr FAAH Alx - ML REES FHoR 7, U]‘?ﬁﬂ‘%ﬁ?i‘? A16d Al
%, 2005.2, 170%; 85|, “Alo|wolg L2 =18} of Alo|u Rl R 2oF v W PAPHAT Al6¢
A%, 2004, A3}, o] =5, 403%; A3]7], oo =F 895%.

17) olAZ, oo =5 43%; 437, Lo =& 896%; AulY, oo =& 76-79%; 7183}, 99| =
-, 403%:.

18) U.S. v. Hilton, 167 F.3d 61 (1999),

19) Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002),
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gl Aol o] el AAsks kg SAAZ @ opsEwds] AFe glol
7 SN el EE Ry Beslol Btk FYc
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olell Wefak= 1ol obselAl A FFE §lizvl okl AlZe] Heldt A}
A9l opEx 2ol Ao FEa AFHeAE ehtta @tk O = P W
Aol Tbed Ei WYL oz ok e HH| ARS AR T
Azt 919 on] AE obse] Weojo] FaHE AR ohduE Baly v
3] ‘oMY E 7L ST AHQ A9)E b ol fute R FAIEE e Rde A
o W Fuiet Alde] W F= ks mge] EAJEThD E @238 sMdopEEE
2 s ggtozn A5 AA obEg olgd T2 Hul JPolEEEnE A%d
frolo] AZITkR Fho}, w3k spdolEEEeS FAFE tAZe] flo] A opsel te

3. =M & - UN, EU, O|=

oA A3t ofbsdA g ekel thek AEle]AA(the Optional Protocol to the UN
Convention on the Rights of the Child)& 7Mdols X295 AU g2 4ol
AA o EUQ oty 2wl 7|EAA(Framework Decision) “AEdIA| ke ob s
o] ApAARI(realistic) ©o|MA” = 99 F-EelA (b, (W, (Th) ¥ obsZE a1 A9
g dow ka9t

nl= opbs 2t Ale] 7 HF N H PROTECTH(the Prosecutorial Remedies
and Other Tools to end the Exploitation of Children Today Act of 2003) €A] A]18
Z A|2256%0A ol X2 (child pornography)= HA|AQ AP BAIZA UL 5
o] shE xFe AE Dty

|}

20) frold/zqs)h ool =3, 68%.

21) A1e] Zepo|HAl AT 18] A B s s, AHAQ HEle] d5o] Erbsd A 7Pdolsx
ZRE JFAISHA] olok dth= Fo] A5ES A upa o R fojx/zds), ke =
i, 715, obsoA HElE & F v ARE AR A £38] AFE 8T A8 E ARt
S Algh2 F518] ROk sl, I o= JMdele X2 AAF AAHFAA o= AR YA
3 FA% AAS TS ddE AT 93S = Ao wdA, “olFrExef Ui HAALE <}
EUS A", 99 A284d 12, 2010 &, 236%.

22) 7% B5Aolgta & F dE FEAZ Europo)E UNAEI AL EUY ol 2wy 71224
(Framework Decision)ellx] 247} AAlolgolnt AAlolso] ARE Zakeh 2o A&drta #1415}
I 9It}h  http://www.internationalresourcecentre.org/en_X2/Documents/LegislationEuropol_2005.
pdf <201313€31¢ vpA = &>

23) 18 U.S.C. §2256.
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(1) the production of the visual depiction involves the use of a minor
engaging in sexually explicit conduct; or
(2) the visual depiction is a digital image, computer image, or

computer—generated image that is, or is indistinguishable from, that of a

minor engaging in sexually explicit conduct; or
(3) the visual depiction has been created, adapted, or modified to appear

that an identifiable minor is engaging in sexually explicit conduct. (U< F7}
- AP

adskatd (D2 (7h, (2= (Wb, (32 (vhell sid=rh
(2)¢] 5 AT AEolso] AR vho] gt dol7] wiZel 19, W, =2, 33}
T AeE AR (3)2 2™, e}, 27, 313} o] vhdd viAlel = B =
dEokeS Al = 3l=(identifiable) 73-7-= Wﬂﬂ w20t}
= 9o (D3 (29 A5 AEokso] FolshA] =
& (39 Agells AE obso] FofshA] skl IRl YA 2= ﬂ?@ ) °l
574 vddate] omA7t FUEA gkont BAbe] Aibzo] mAddztE Add XéEi
TAHOR BAPL H AeR s glonw s 9] “AEokEol FefahH] #3
= e =R oR AEETsE
ojelef k= it} o] o] =olA AgejH
U ARlo] ofed ¥R Sske XERES YT

goz 4w e vt

r1r
£
i

V. RE|Li2te] JIMOISZEL A

1. Elet HE

FEvel obex e gAY PHEAS AYARRTE 20029 TS| FR S

24) 18 US.C. §2256 (11)the term “indistinguishable” used with respect to a depiction, means
virtually indistinguishable, in that the depiction is such that an ordinary person viewing the
depiction would conclude that the depiction is of an actual minor engaged in sexually
explicit conduct. This definition does not apply to depictions that are drawings, cartoons,
sculptures, or paintings depicting minors or adults.

25) 18 U.S.C. §2252.
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53) frefil/z=dst, ke =i, 70%.

54) Osborne v. Ohio, 495 U.S. 103 (1990), 109%. “The difference here is obvious: The State
does not rely on a paternalistic interest in regulating Osborne's mind. Rather, Ohio has
enacted § 2907.323(A)(3) in order to protect the victims of child pornography; it hopes to
destroy a market for the exploitative use of children.”
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55) http://www.lawlink.nsw.gov.au/scjudgments/2008nswsc.nsf/6ccf7431c546464bca2570e6001a45d2
/ef462529db3003f1ca25751500066d48?0penDocument (2013113931Y v HiHE)

56) 18. US.C. 1466(A) (a) In General— Any person who, in a circumstance described in
subsection (d), knowingly produces, distributes, receives, or possesses with intent to
distribute, a visual depiction of any kind, including a drawing, cartoon, sculpture, or
painting, that—

(1)(A)depicts a minor engaging in sexually explicit conduct; and

(B)is obscene; or

(2)(A)depicts an image that is, or appears to be, of a minor engaging in graphic bestiality,
sadistic or masochistic abuse, or sexual intercourse, including genital-genital, oral-genital,
anal—genital, or oral-anal, whether between persons of the same or opposite sex; and
(B)lacks serious literary, artistic, political, or scientific value;

or attempts or conspires to do so, shall be subject to the penalties provided in section
2252A(b)(1), including the penalties provided for cases involving a prior conviction.
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57) Paula Bird, "VIRTUAL CHILD PORNOGRAPHY LAWS AND THE CONSTRAINTS IMPOSED BY
THE FIRST AMENDMENT", Barry Law Review (Spring 2011), p167.

58) U.S. v. Whorley, 550 F.3d 326, 347 (4th Cir. 2008).

59) Bird, supra note 61, pl77.
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—-pornography-laws/137138.
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Abstract

Unconstitutionality of Virtual Child Pornography Regulation

Park, Kyeong—Shin*

Starting 2011, Korean law punishes virtual child pornography, a work depicting
a child played by an animation character or an adult sexually engaged or exposed,
including its possession, harshly as a sexual crime against children. The following
year, the country witnessed a surge in child porno prosecutions including the
uploaders of Japanese animations and adult videos in which animation characters
or adult actors play child characters’ roles in the fictions, which paralyzed for the
animation and cartoon industry. The international norm on child pornography has
been to punish even low levels of the child's sexual engagement or exposure for
the reason that it harms the child physically and psychologically during and after
the production. The catch has been that there has to be a real child being
harmed. Virtual child pornography lacking wholly any involvement of a real child
should not be punished unless it is obscene, and if it is obscene, it should be
punished under the obscenity regulation, not under the child porno regulation.
Firstly, such work has not been proven to cause the viewers to engage in such
crimes. Punishment in absence of proof will violate the clear and danger principle
of free expression. Secondly, there are a plenty of non—-obscene virtual child
pornography contributing to arts and literature, therefore need protection. Even if
we “decided” that all depictions of child characters engaged or exposed sexually
are obscene or even if we limit the application of child porno regulation to only
those obscene, there remains a problem of disproportionate sentencing (5 years
for production) compared to much more offensive adult pornography (1 year) and
also a problem of criminalizing its possession. Possession has been justified
because possession was considered to cause demand for producing more
pornography, and such theory becomes meaningful only when the production

involves the real child. Also, if we contract the coverage to only obscene ones, it

* Prof., Korea University Law School.



eviscerates the core values of child porno regulation served by punishing
low-level sexual expressions of children.

Key Words : child pornography, obscenity, the Act on Protection of Children and
Minors, Ashcroft v. Free Speech Coalition, Lundstrém), McEwen
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